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1 ȇ̔ ῖ ľ ᶭ Ŀ Ȉ̆

̂http://opinion.caixin.com/2015-04-22/100802509.html̃̆ 2016 4 30
2 ȇ̔ ῖ̔ Ҍ Ȉ̆ ₇₤

̂http://dxw.ifeng.com/xsc/longweiqiu/1.shtml Ȃ̃2016 9 6 Ȃ

http://opinion.caixin.com/2015-04-22/100802509.html），2016年4
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1. ⅝ └ Ҍΐ ⱬ

ң ̔ Ȃ

Ғ Ȃ ⅝ └ ⱬ ԍ ѿ̆ Ҍ ԍ

Ȃ ᴆ ҉ ῒ ̆ ᴪ ⌠ ⅝ Ȃ

̆ ῏ ᴪ ȁ ȁ

ᴆ ̆҉ Ȃᵖ ̆ ᴆҌ ԍ

Ҍ ҉ ⌠ ̆ Ӈ └ ⅝ ↕44 ⅝Ḃ Ȃ ̆

ΐ ⱬȂ

2. ѿ ҉

ԍҌ ҍ̆ ↕ҍ Ҍ Ҍ̆

ᶷ ↕ҍ Ȃҍ ̆└ Ҭ ҹ ȁ

Ȃ45 ꜛԍ ҍ Ȃ ȁ ⅝ ԍ ԍ

̆ Ȃ ̆ҹԅ ҍ ̆

ῤ̆ ԍ ⅝ ӊ ⅝ ֲ Ȃ“ ῤ̆ ⅝

http://www./s?wd=%E8%81%94%E9%82%A6%E5%AE%AA%E6%B3%95&hl_tag=textlink&tn=SE_hldp01350_v6v6zkg6
http://www./s?wd=%E8%81%94%E9%82%A6%E5%AE%AA%E6%B3%95&hl_tag=textlink&tn=SE_hldp01350_v6v6zkg6
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̔ ⅝ ῤ ⅝̆ Ӝ ֽҹ 50%̆ ԋ ֽ

ҹ 57.5%Ȃ”46 ᶏ׆ῃ ̆ ⅝ Ӟ ̆ “Ȃל

ῃ ῤ̆ ⅝ ԓ ̆ ῃ ᴆ

36%Ȃ”47 ̆ ῤ̆Ҍ ⅝ └ ⱬ ⅝ ѿ

҉ Ȃ

̂ԋ̃ ⅝ ⌠

1. ⅝Ẓ

⅝Ẓ ̂Sentencing deviatioñ̆ ᵌ ֲ ⅝ Ȃ“

‘ Ẓ ’ ’Ҋ̆ ᵌ ᵌ ҹ ⌠Ҍ

Ȃ”48 └ ̆ ⅝Ẓ ̆ ⅝ ҍѿ ̆ └ ⅝

ⱬ Ȃ ⅝ ӊ∆̆ ⅝Ẓ ҉ ѿ Ȃᵖ ѿ ӊ ̆

⅝Ẓ ⌠ ╠ Ȃ49ҍ ̆ ԍ ȁ ⅝ ̆

֓ Ҭ̆ ⅝Ẓ “Ȃל ֲ Ҍ

ץ Ҍ ̆ ԍ ᵌ ֲᵬ₮ ∞‗ ̆ ғ ⅝

Ҍף ⅝Ẓ ̆ ≢ ᴆҬȂ”50 ץ ̆ ⅝ Ҍ

⅝Ẓ ̆ ᶏ ѿ ҉ ⅝Ẓ ᵖ Ӟ ҹ Ȃ

2. ⅝ ԍ↨ ⅝

⅝Ὲ ץ └ ⅝ Ȃ ԍ̆ Ҭҍ ⅝

῏ Ҍ̆ ῃ ҹ ⅝ Ȃ ⅝ ԍ Ҥ ץ

╠ ҍ ⅝ ῏ ȁ ᶏ̆ ⅝ ₮ ̆ Ҭᴪ ῒז

⅝ ̆ Ὲ ⅝Ȃ“ ̆ ≢ ױ ↨ ̆ ᶏ

⅝ └ ⇔└ҍ ̆ └ԅ ҹῈ ȁ ȁ ⅝└

Ȃ”51 ̆ └ ᵞ⅝ ̂Mandatory Minimum Terms̃ӞᴪҤ └

⅝Ὲ ҍ Ὲ Ȃҍ Ҍ ̆ └ ᵞ⅝

Ȃ“ └ ᵞ⅝ Ҍᾛ ̆ ↕ᾛ ̆ Ҥ └ ᶏ

46 Behre & Ifrah̆Supra note 9̆at p.7.
47 United States Sentencing Commission, Sourcebook of Federal Sentencing Statistics. figure G, 51(2001).
48 Exum, Supra note 1̆at 148.
49 ѿᴍ ⅝ ⅝Ẓ ̆ ⅝ 20ҩ ̆ ⅝Ẓ ꜚ ̆

ṿ ҹ 0.17Ȃ ꜚ ⁞ ̆ 46ҩ ӊ ̆ ⅝Ẓ ꜚṿ ҉ 0.06 Ȃ
⅝ Ẓ Ӟ ᵌȂ ⅝ 14ҩ ̆ ⅝Ẓ ꜚ ̆ ṿ 60̆ῒ ꜚṿ
҉ 35ӊῤȂSee Lisa Stolzenberg & Stewart J. D'Alessio, Sentencing And Unwarranted Disparity: An

Empirical Assessment Of the Long——Term Impact of Sentencing Guidelines in Minnesota, 32Criminology. 301,
305(1994).
50 Bowman, Supra note 10̆at 1326-1327.
51 Emily Casteel etc., Principles for the Design and Reform of Sentencing Systems, 17Federal Sentencing Reporter.
341, 341(2005).
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҉ └ԅ ֜ Ȃѿ ̆ ѿ Ȃ“ ⅝ ӊ╠

ף ױז̆ ⅝ Ҥץ ⅝

̕ ԅױז ∞‗ ⱬ ̆ ғ ⱬᾟῒ ԍ

ֲז Ҭ ᶫԅ ꜛȂ”60 ѿ ̆ ⅝ ҍ └ ᵞ ‰

̆ ᶏ ֜ ̆ Ӟ № Ȃ ≢ └ ᵞ ‰▫ ԅ Ҋ

׆ ̆ ֜ Ҋ Ӟ Ҍ Ȃ ᵞ └ ֜ ̆

ԊֲҺӈ ‖₯Ȃ

3. └ԅ Һ ꜚ ҍ⇔

⅝Ԋ ∞ ̆ ҍ ⅝ ̆ Һ ꜚ ҍ

⇔ ̆Ӟ





http://en.wikipedia.org/wiki/United_States_Reports
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└ Ȃ ᾥ 84 ӈ ԍ̆Ḇᶏ ⅝ ҌῬ

└ ⱬ̆ ⅝ └

http://www.jstor.org/action/showPublication?journalCode=justsystj
http://www.jstor.org/stable/10.2307/i27977265
http://www.jstor.org/stable/10.2307/i27977265
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̆ᵣ ѿ ᶭ ꜚ̂purely intuition-driveñ ⅝ ̕ ⅝

└ ⅝ ̆ᵣ ѿ ↕

̂arbitrary rule-based̃ ⅝ Ȃ ᾥ
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ᴪ ⅝ ᴪ ꜛҊ̆ ḱ ⅝Ԋ ⇔ץ ₮ѿ

Ԋ⅝ף ῖȂ”107

ԓȁ ⅝

ץ ꜚҹҺ ⅝̆ Ҭ Ҍ Ȃ20ҕ

80 ף ⅝ Һ └ ҍ ⅝ Ȃ

̆ ⅝ ԍᶷ ȁ ⅝ ↕ ‰̆ΐ ↕ ẁ ̆

└ ԅ ̆ᶏ ⅝ Ȃ ⅝ └ ̆

⅝ Һ ꜚҍ ↕ ӊ ҍ ȂҌ ̆ ᵥ ң

̆ ҍ ̆ ⅝ ԊȂ Ӟᶏ ᾥ ׂ

10 ⅝ ԍ“ ”Ȃ ⅝ ᾥ Ả Ҍ╠̆
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ꜚ̆ᶏ ⅝ ҍ ̆ ᾧ Ẓ ӂ Ȃ

ṿ ̆2014 ֲ ԍ ῃ ῃ ȇ῏ԍ

⅝ Ȉ̂ Ҋץ ȇ Ȉ̃ ꜚ ↕ ⅝

Ȃ ԍ̔ѿ ȇ̆ Ȉ ⅝“ ↕ ̆ Ҥ↕Ҥ̆ Ҥ ̆

ῒ ”̆ ⅝ ץ ⅝ ȁ ̆ └

̆ ⅝Ẓ Ȃ ѿ ȇ̆ Ȉ “ ⅝ ȁῃ Ҍ

Ҍ ᴪ ל ̆ Ḡ⅝ ᴋⱵ ”̆

Ҋԅᾟ№ᵩ Ȃȇ Ȉ “ ҍ ” “̆ Ḡ ∞

ᴪ ѿ”Ȃ ҍ ᴪ ѿ̆ ⅝

⅝ ץ̆ ᾧ ⅝ ꜚ Ӟ̆ ᴪ ⅝

̆ ⅝ ↕ Ȃȇ Ȉ ԍ ⅝‰↕ ‰̆Ḇᶏ

ҍ ⅝ ץ ȁ ץ̆ ⅝Ὲ ҍ Ὲ Ȃ ԍȇ

Ȉ↨ Ҍӄ̆ῒ Ȃ

Ҍ ⅝ȇ׆̆ ḱ ̂Ӝ̃̂ Ȉ̃̂ Ҋץ ȇ Ȉ̃ ḱ ῤ ̆

҉ҙ ₮ ̆ ⅝ ԍ ‰ ↕Ȃᶛ ȇ̆ Ȉ

ⱴ ᴆ̆ҌῬ ҹԓ ̆ ҹľ Ҥ Ŀ̕ ȇ̆ Ȉ

⅝ ‰ ḱ Ӟᵣ ԅ ⅝ ẁ ̔ѿ ȇ̆ Ȉ ԅ

ѿ ⅝ ‰̆ ⱴԅ ‰Ȃ ⅝ ľ Ҍ 5000

ᾝ̆ ȁ 5000 ᾝ҉ץҌ 50000 ᾝ ȁ 50000 ᾝ҉ץҌ 100000

ᾝ ȁ 100000 ᾝ҉ץ ץ ≢Ҥ Ŀ̆ḱ ҹľ ῒז

ȁ ῒזҤ ȁ ≢ ῒז ≢Ҥ ȁ

≢ ̆ ᶏ ֲ ≠ ≢ ĿȂ ѿ ̆ȇ Ȉ ԅ

⅝ᶭ ‰Ȃ ľ ≢Ҥ ̆ ⅝̆ ֟Ŀḱ ҹľ ≢

̆ ᶏ ֲ ≠ ≢ ̆ ⅝ ⅝̆ ֟ĿȂ

ȇ̆ ȈӞ └ԅ Ȃ ⅝ ⅝ ΐᵣ ̆

҉ ԇ Ȃҹԅ ᾧ ȇ̆ Ȉ ≢ ԅѿ֓

ΐᵣ ⅝ᶭ ̆ ľ Ὲ ╠ ᶫ ȁ ȁ ̆ ᾧȁ⁞

̆ ̂ѿ̃ ̆ ׆ץ ȁ⁞ ᾧ ̕ ̂ԋ̃ ȁ

̂҈̃ ̆ ׆ץ ȂĿ ץ ̆ȇ Ȉ ⅝ᶭ ‰

ḱ ̆ ҹῈ ⅝ҍῈ Ҋԅ ̆ΐ ӈȂ

̂ԋ̃ ⅝ Ғ ̆ ץ ΐᵣ

ҕ ҉ ⅝ ᴪ Ғ ̆ ȁⱴ ȁ
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⅝ ᴪȁ ȁ ῌ ᴪ Ȃ ⅝ ̆ ⅝ ᴪ ᴪ ΐ

ᵣ ’ ̆ ḱ ⅝ Ҍ ̆ Ḡ ⅝Ὲ Ȃ

ῌᾥ ̆⇔ ⅝ ᴪ ҹ ῒ ᶏ Ȃľᵬҹ ֣ ↕

└ ⅝ ᴪ ∆ ̆ ῌᾥ ז Ҋ ļ̔ ᴪᵬҹ

̂1̃ ⅝ȁḱ Ẋ ̂̕ 2̃└ ↕̕ ̂3̃

ᴪ ᶛ └ ↕ȂĽĿ112 ̆ ⅝ ᴪ Ȃץ└

⅝ ↕ ץ‰ ḱ ⅝ ↕ ‰ҹᶛ ᴧ̆ ̆ ԍ ⅝ᶭ ‰

҆ ̆ ҬᴪҌ ̕ ̆ Ҍ ȁҌ ⅝ᶭ

ᴪ ⅝֟ Ҍ ̆ Ȃ ̆ ⅝ Ӟ Ὲᴧ ̆ᵣ ᴧ

ҍᴇṿ ̆ ᾧ ֲ ľ Ŀ ⅝Ҭ ᴇṿ ᴇȂľ ⅝ ᴪ ℗

ῤ ᵖ 1992 9 15 ӊ╠̆ 1993 ḱ Ḥ

Ὲᴧ Ḃץ̆ ᴪ 1993 ḱ ᵬҬ ԇ ȂĿ
113

֓ ᵬ

ȁ ̆ Ғ Ȃ ⅝ ḱ ҍ ̆ ץ

⅝ ᴪ Ȃᶛ ̆ 1988 1 15 2006 ̆ ⅝ ῍ḱ
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ѿ ⅝ᶭ ‰̆ Ḡ Ҍ ̆ ҍ ⅝

ḱ Ȃᶛ ̆ “ ”Ҭ̆ѿ 1998 ľ ≢ Ŀ

‰ ԍ 2006 ᴆҬ̆ ῃ 1998 ץ ᴇ ҉ ץ ֟

ᵣ ᴪ
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ѿ ȁ ⅝ ץ ⅝҉ Ȃ

֓ ⅝ ̆ ԍץҊ ̔ ѿ ȁ ȁ▫ ̂ ⱬ̃

̕Ḇ Ὲ ץ ⅝ ̕ ᾧ ̕ ⅝Ԋ ֲ

ҹ Ȃ117

̂҈̃ȇ Ȉ ̆ ץ Ὲ ⅝

2014 11 ̆ ⱴ ֲ ⅝҈ ҍ ҽⱲ “

⅝ ҍ ᴪ”̆Ҍ ҍ Ⱶ ҍᴪ ȇ Ȉ ֓ ₮

Ȃᶛ ̆ ⅝ Ҭ Ҍ ⅝ № ץ ⅝ ̆ ᵥ

₮ ̙ ȁ ̙ Ȃ ֓ Ҭ ֓ ̆ᵖȇ Ȉ Ҍ

ҌԈԊ ȂҺ ̔

1. ⅝ ↕ӊ Ҍ

ȇ Ȉ ѿҩ ⅝ ↕ ľ̆ ⅝ Ԋץ ҹ ץ̆ ҹ‰ ̆

Ԋ ȁ ȁ





http://fanyi./
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ֲ ῒ ֲ ⅝ ᵬ , Ҍ ԇץ

ȂĿ128 ̆ ӎ Ḡ Ӟ ѿҩҌ Ȃ ̆ ⅝ Ӟ

⅝Ԋ ӊѿ̆ ⅝Ԋ Ҭ Ȃ ̆ ⅝Ԋ

└ ↕ Һ̆ ԍ ᵥ ⅝Ԋ ᴋ ̆ ⅝ ᵬ₮

ΐᵣ Ȃ ᶏ ȇ῏ԍ ⅝ ̂ Ȉ̃ⱴץ ̆

ᵖ ԍ⅝Ԋ ӎ ῒ̆ ⱬ Ӟ ץ ⅝Ԋ

Ȃ Ҋ̆ ԍ ⅝ ҉ ᵣȁ ̆ ᶏ Ҍ

⅝ ҉ ӊҬȂ

ӊ ⱴ̆ ⅝ └
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ŀŀ Ὺ ʃ ᴶʄ

*

ѿᵝ ҹ“ ᴯ ”̂ יּ ᴇ ̙̃

ҩ Ạױ ֲ Ȃ

ᾢז ѿҩ ҹֲפ ̆ ֪ ȁ

ȁ Ὲ ז̆ ԅ҈ ̂ңᴋ ֙̃̆ ѿ ԅѿҩ

̆ ԋ ԅѿҩ₮ ӥ Ὲ—— ӈ ז Ҍ

ӥỮ ̆ ҈ Ὲ ̆ Ὲ ҕ ̆

֪ ֲ ѿᵝ ̆ ѿᵝ Ȃҹԅ

ҕ ҉ ῏ ҉̆ ז ֪ ז 6 ҕ̆ Ҁ ӟ ̆

15 ֣ ῀ԅ —— Ȃ 15 ז̆╠ץ

Ҁ ̆13 ѿҩ҉ז ⇔ ԅ 300 Έ Ҁ ̆ ѿ ז̆ ӟ

֒ ӊ ֒ ̆ ז̆ Ṣᵟױז Ҍ

ң ӥ ᶏ̆ז ῐ ז̆ ѿᵝ ז ֲ

֪ ӥ ץ̆ ҩ Ҍ Ȃ׆ 15 ז ӟ ҍ ױ ף

* ̔ ẫ ȁ Ȃ
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ғ ש

ŀŀ



Е ץ ̆ ᵬ ̆ ᴰ Ȃ

ԅ׆ ⌠ ҍ̆ӊ ̆ ԅ׆

⌠ Ȃ ץ ȁץ
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Ŀᴰ Ҭ ľ Ŀҍľ Ŀ ѿ ȁ ̆ ⌠

ץ ץ ῒ ȁꜚ Ȃ ѿ ̆

∞ԅ └ԍ ̆ ₮ԅ ᵬҹ

ӈ̆ᵖ ⌠̆ ᵬ ̆

̆ Ҍ ‗ץ ῒ ᵬ ῒ ̆ ᶏ ̆

ҍ Ӟ‗ ԇץ Ȃ

҉ ̆ ̆ ̆ ץ ̆

Ӈΐᵣ ̔̂ 1̃ ץ ⌠ ᵥ ̙̂2̃ ῒ

ᵥ ȁ ֓ ̙̂3̃ ץ ᵥ ̆ ᵥ

ᴰ ̙

҅ɻ Ὶ

̂ѿ̃ ӊ

Ӝҕ ῀ľ҈ ӊ Ŀץ Ҭ̆ ῀ ֟ ӊ

Ҭ̆ ̆ ̆ ̔ѿ ̆ Ҥ ץ ῤ

̆ ֙ ꜚ ȁ ץ ֝ ꜚ ׆̆

∆ ꜚ ̆ Һӈ Ȃ130 ѿ ̆

ҹ ⱬ ץ ⱬ Ԉ ֟ ̆ ⱬ Ὲ ⱬ̆ ⱬ

ғ ῒ ̆ ץ └ᶏ ⱬף
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1. Ҋ ⱳ ᵝ ҍ Ԉ ̆ ̆

ᵬ ᶏҌ ֲ ҺҒ ѿᵝ ≠ ̆Ӟ ԋᵝ̕ ≠∆ ̆

ᵬ Ԉ Ԉ̆ ҹ Ҭ ט ȁ ᴪ

ΐȂ∞‗ ֲ ֲ֜ ̆ ҹ

Ⱳ Ȃ142 ῏ ᴋⱵ ԍ ȁ Ԉȁ Ғ ̕

῏ ԍ´ ̆ ᵬ ῑ Ȃ143ח ⱳ ᴋⱵ ῒ ᵬ

´Ԋ ȁ Ԉ ῖ ̆ ῤ ᴆ Ӟ̆

̆ΐ ȁ Ȃ144

2̈ ԍ ΐ Ԉ ̆ ֲ ץ

ᾢ ᾴ Ҭֲ̆ ᵬ ֲ ȁ ֲ ҩ ̆

⌠ ∞Ȃ145 ל ᾴ ᵬ̆ҹ

ᾴ ̆ᾴ ץ ̆ ᵬѿ ᾴ ̆ ᾴ Ⱳ

ԊȂ146 ∞ ҹҌ ԍ ̆ ֟ ֲ ̆ ∞ ҍ ᾴ

Ӟ ң Ԋ̆ Ҍ ᾴ׆ ӊ̆ ץ ∞ ҹᾴ ῏

∞̆ ғ ᾴ Ҋ ᾴ ∞Ȃ147 ԍֲ ꜚ ӊҬ̆

ԍᾴ ⱬ └ӊҊ̆ῒ Һ ȁ Ȃ

3. ⱳ ᶏῒ ╠ ץ№

ᴆ ∞≢̆ Ҍ ץ ẁ Ȃ

№̆ ᶭ Ȃֲ Ҍ ֲ ȁҒ └ Ҍ ԍֲ ῤ ֲ̆ Ҭ

№ Ӟ ⌠ └ ̆p ҍ Ғ ΐ ↕ ≢Ȃ148ֲ ῤ ᴆ

̆ᵖ Ҍԇץ ⅝Ԋ ᴋ̆ Ҍץ 1̆49ֲ ῤ

Һ ̆r ҬҺ ̆ ԓ ∞

пп

ꜚ

̆

≠ ∕
ԍ

Ҋ ᾴ ԓחἠּז ץ

῏

ⱳח

ᴋᴋⱳ ᵰⱳⱳ

⌠ ⱳᾴ
�Ä™�N 

�

����O

�Š ��

M™ @�O �=�Š @
( ����O

�Š � 

�_

N @

��!��!�Š �_

N���� ��
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Ҝ ĿȂ153 ᶏ ᵌ ̆ ҉Ӟ Ғ ̆ ҹ

Ӟ Ғ ̆ ̆ ↕ᴪ ѿ ⱲȂ154

ԍ Ғ Ԋ῏ ֙̆ ῒԇץẁ ̆ ᵬ

Ԉ ᴆ ∞ ᵬ ≢ ̆155 ֲ ῤ №

ȁ╝ ₯ ֲ ⱬ ̆ ̆ ᶭ ᴧ ȁ ‗ ֲ

ῤ ̆ᶏ ץ ₮ ȁ Ҭⱬ ₯ ȁ ⅝Ԋ ᴆȁ Ғ

ᵬ Ȃ156

4. ľ Ŀ ̆ └ ľ Ŀ

ᵣ Ȃ Ҭ └ ׆ ᾴ ̆ᵖ ľ Ŀ

Ҍ ľ̆ Ŀ ̆ ᶏ ץ ∞ Һ ᶭ ᾴ

ȁ ᶛȁ ‗פ 1̆57 ∞̆ ᾴ ̆ ῤ ⅝

̆ ᾴ ∞ ∞ ̆ ∞ֲ ҹ

ᵬ Ȃ ҹҤ ̆ ῃ ̆Ҍֽᶏ ̆ ғ

└ ̆ ľ ӊҌ ̆ Ŀ̆ ̆ᶭ

ῒ҉ └ Ӟ ӊ ̆ Һӈ Ȃ

5. ⌠ ̆ ̆ ꜚ

ֲ ∞ȁ ∞Ȃ ԍ ꜚ̆ Ҍ Ӟ

ᾢ׆ Ҥ ̆ Ҍ ┴ ҳ ̆ל

Ҍ ̆ ҹԅ ̆ Ҍ ҹ ꜚ ᶏ ῀ṕ

Ȃ ᵬҹ ≠╤̆ ҹֲ ̆ ֲ ̆ ∞

ҹֲ ∞Ȃᵬҹֲ ֲ ῒ̆ ᶏῒ ҹֲ ╠ ̆

ľҌ ֲ ҹ ̆ ԍֲ ĿȂ158 ῒ ∞ ҹֲ

̆ ԍᵬҹֲ Ὲ ̆ ∞ ԅֲ Ȃ159 ̆

∞ȁֲ ∞ ҹ ∞Ȃ

6. Ҋ ̆ Ӈ

̆ ȁ Ҍ ᾧȂ ӊ∆ ⇔

ӊ ȁ ̆ ∞ ȁף ῃ Ȃᵬҹ

└ ⌠ ȁ ₯ Ȃӊ ̆ ₡ҹץ ᴆ ȁ

ֲ ȁ ῏ └ ȁ Ҍ ȁ Ȃ160

153 ȇ қ Ȉ̂ Έ ̃̆ ֲ ₮ 1999 ̆ 195 Ȃ
154 ȇ Ȉ̆ ֲ ₮ 1989 ̆ 1042ȁ1044 Ȃ
155 ȇ Ȉ̆ ֲ ₮ 1989 ̆ 1031 Ȃ
156 ֲ ⱲῈ ȇ̔ ֲ ᴋ Ȉ̆ ֲ ₮ 2010 ̆ 142 Ȃ
157 ῒ ȇ̔ Ȉ̆ ₮ 2009 ̆ 260—272 Ȃ
158 [ ] ¥ ȇ̔ Ȉ̆ ↔ ̆҉ ֲ ₮ 2004 ̆ 92 Ȃ
159 [ ] ᴿ ȇ̔ └ҍ ∞Ȉ̆ ̆ Ⱶ ӥ 1965 ̆ 104—115 Ȃ
160 Ҽ ȇ̔ ᾴȁ ҍ Ȉ̆ ֲ ₮ 2008 ̆ 346—356 Ȃ
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Ἢ ⱬ Ҭ ҹ ᶛ̆166 Ӟ ῖ ̆

ԊⱵ ҹ ԊⱵȂ167 ᶏ ᶭ ȁҒ

ҹ ‗ ̆ № Ӱ ̆ ᵝ

̆ ֲ ҹ ̆ ҹ ѿ ֟ⱬȂ ԍ Ғ

ᶏ Ὲ ‗ Ҭ ᵬ
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ֲ Ҥ ̆ ҹ ᴋⱵֲ̆ ľҤ Ŀȁ

ᴪ ҹ ᵬ ₮ ȁ Ȃ
177

ᶏ

ᵬ ľ ‗ ҍ ԊԅĿȁľ ᴪ ҍ Ŀ̆ ῃľᶭ ∞Ŀȁľ

Ŀ̆ Ȃ

4. ̆ ᴋⱵ̆ ӊҊ̆ ֜ԑ

ҍ ȁ ҙ ҍ ᴧ ̆ ∞ ȁ Һ ӊҊ̆

ȁ ᴪȁ ̆ ↕̆ ԅ ̆ ԅ

ᵬ Ȃ178̂ 1̃ ꜚ Ȃ ӊ ῒז ⱳ ̆

ᶏῒҌ ᾧ ₮ῒ ᵬ ̆ Һꜚ ᴪ̆ ꜚ Ȃ
179
̂2̃

Ȃ ᴰ ῒ ̆ ץ ᴰ ѿ ȁ

ׂȂ Ҋ ӊ ץ ̆ ҹῒҺ ԍ ‗ ̆ ľ ԊԅĿȁ

ľ Ŀ̆ ȁ ̆ Ҥ ᶭ ∞ȁ Ȃ ῒץ

ľ Ŀ ҹ ̆ Ҭ

ľ Ŀ ᶭ ȁľ Ҍ Ŀ ̆ Ȃ

180
̂3̃ ᴧ ҍ ҙ ӊ Ȃ Ҍ ȁ Ҍ ᴋⱵȁ Ҍ ȁ

̆ ԍ ᴧ ҍ ҙ ӊ ̆ ẁ ȁ ῃ ѿ ᵬ ̆

ԋ ӊ Ҍ ȁ ץ̆ Ⱶԍ Ȃ ֲ

ᶭ ֲ ᴧ Ғ ῏ ֲ̆ ᶭ ᴧ ҉̆

Ғҙ ᵬ ᾟ̆№ Ғ ῏ ᵬ ̆ ᴧ ̆ Ғ ῏ҍֲ ᴧ Ȃ

ᴧ ᴧ ΐᵣ ľֲ̆ Ŀ ѿ

ҹ Ҭ ̆ ғỲ ԅ ֲ

ѿ я$ ӊ

ɼ Ⱦԅ



̆

я

ȁ

Ҋ
ȁ

Ȃ̋
ȂŁ

Ł Ⱶԍᴪ

Ȃ

ӊᴪ

ľ

т

ҙĿ ӊᴪ ҌҌ

ֲȾҙֲҊ

ӊ 

Ȃ ӊỲľ

ҊҌ Ҍ ֜

ľ

ҹ
�qt"


„ B3 
„ľľᶏľ
ӊ я

Ѱ







ᾢ қ

46

ԅľֲץҹ Ŀ ү ῤ ̆ ȁ ԅῒῈ ≠ῤ ̆ ľֲץҹ

ĿҌ ץ Ὲ ᴍȂ ᵬ̆ҹ ≠ Ҍ Ả ԍ

ľֲץҹ Ŀ ̆ Ḡ ῏ Ὲ ≠̆ ľֲץҹ Ŀ ҹ

ľץ Ŀҹ Ȃ191

Ҭ ľֲ Ŀ ȁ Ӎ Ҍ ľֲ̆ Ŀ Ҍ ̆Ӟ ѿ ̆

ץ ᵬ̆ Ⱶԍ Ԉ ľֲ̆ Ŀ ₮ ̆Ҍ ԈᴋⱵ

Ҍ ᶏ ľ ֲĿ ӊ ̆ҍӊ ľֲ Ŀ ꜚҌ ̆ῒῤ

‗ԍᾴ ‗ ֲ̆ ľֲ Ŀӊֲ̆ ľ ֲĿӊֲ ̆ῒҹ

ֲ ≠ Ḡ Ȃ Ҭ ľ ᴧĿ↕ ᾢ ȁ ȁ └ ̆ ԍ

ᵬҹ ᵣ ᵝ ῒ̆ Һᵣ ᵝ Ȃ ≠ Һᵣ ΐ ⌠

Ḡ ӊ ҍ ≠ ľῈ Ŀ̆ ῒ ӈⱵ Ὲ ף ץ Ḡ

ᴋ ף ȂľῈ Ŀ ῒ֣ץ Ὲ ≠ ΐ Һᵣ ᵝ ̆Ὲ

≠ᶏ ľῈ Ŀ ҩΐ Ὲ ᴍ ΐᵣ ̆ ľҺ Ŀ ҹΐ

ᵬ ȁΐḠ └ ׆̆ ᴧ Ὲ ҍ̆ ҍҺᵣ Һ ȁ

≠ ҍ └ ┴ Ȃ192

≠ ԍ̔Ὲ ≠ ֣ ȁ℗ Ḡ ȁ

ľ̕ ≠ ֲ̔ ҹ ↕̆ ≠ ҹҺ

Ḡ̆ ֲ └ Ԉ̆ ꜚ

ĿȂ193 ̆ ԍ ȁ Ḡץ̆ Ὲ ≠ҹҺ ȁץ Ὲ Һᵣ

ᵝҹ ≠ ̆ ֲ Ὲ ᴍȁ ֲ ᴪ Ȃ

̂ԋ̃ ≠ ̔ ᴰ

ץ ̆ ᴰ ᶏ ̆ ῤ

ᶏ ῒ Ҍ ᾧ ֟ ̆

׆ ץ҉ ӊ ᵬҹ ╠ ̆ ̆ ȁ Ȃ

ᴰ Ҭ ῤ ̆ ֓ ң

̆Ӟ ԋ ῍ Ȃᶛ ̆ ԍ ץ

⅞№ ȁ Ғ ᴋⱵ̆ ῒ ̆

ҹ ԇץ Һӈ ẁ Ȃ ᶏ

ΐȁ ȁ ̆ Һӈȁ ΐ

Һӈ ̆ ₮ ȁ ꜚ ̆ ȁ ꜚȁҬ
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ӊ Ȃ ҹ῏ ̆ ᴰ Ҭ ῍ ԍ̆

Ὲ ȁ℗ Ḡ Ὲ ≠Ȃ ľֲ Ŀ ṕľ ֲĿ ᶭ

ľҺֲĿҍľ Ŀӊ־ ԋᾝ ̆ Ҍ ľҺ־Ŀ ̕

ᵣ Ҭ ҹ▫ ľ ֲĿ ץ≠ ῒז ≠ Ғ

̆ Ҍֽ Һᵣ ץ ̆ ֲľ ĿӞҌ ̆

Ḡ ֲᵬҹֲ ≠Ȃ ԍ ȁ

ⱳ ᶏ̆ ȁ ȁ ̆ ȁ ȁ ԅ Ὲ ≠Һ Ȃ

ᶛ ̆ ΐ ≠Һ ̆ ᾢ

ȁ ԅ ῀ ̆ ᶏ ῀ Ӟ̆

ľ ҺĿ ̆ Ὲ ≠ Ὲ ╠̆ ⱬȂ194

ᴰ Ҋ ℗ ᴰ ץ ̆ ≠

ᵬҹץ Ȃ ≠ ץ ≠ ᵬҹ ץ̆ ≠

Ҭף ̆ ῤ ̆ ≠ ԍ ӊ

ҬȂ ≠ ΐ ̔

1. Ὲ Ὲ ֣ ≠ȂῈ ֣ Ὲ ∞ ≠

∆ ṭ̆ ₮ԅ ľ̔ ҩֲ ≠̔

ֲ ≠ ֲ ≠Ŀ̕ ľ̆Ҍ ∞ ױ ẠӊԊӊ ĿȂ

195 ῒҬ ԅῈ ֣ Ὲ ӊ ≠ ΐ̆ ԅᵬҹ ≠

Ȃ Һף ⱬ ̆
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ֲ ץ └ ץ̆ ℗ Ḡ Ὲ ֣ ׆

≠Ȃ197Ҭ ȇ ֲ ꜚ ⅞̂2012ĺ2015 Ȉ̃Ҭ ᴧ Ὲ

∞ ≠ᵬҹֲ ῤ ῀⌠ԅ
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≠ ≠Ȃ201 Ὲ̆ ֣ Ὲ ≠ ῏ Ḡ

ȁ└ ȁ ȁֲ ᴆ ҹ̆Ὲ ԍ ᶫ ᴆ ᴆ Ḡ ̆

Ḡ ῒ ԍ ≠ ℗ץ Ȃ

2. ᵬҹ Ὲ ̆ ԍ Ὲ ̆ Ḡ Ὲ

≠Ȃ ף Һ ᴪ̆ ᵬҹ ⱬ № ׆̆ ҉ ԍֲ

̆ ֲ ‗ ԅ ԍḠ Ὲ ≠ӊ

҉̆ ȁ ᴪ ץ Ḇ ᴪ ̆ Ḡ

Ὲ ≠ Ḡ Ὲ ≠ ֟ Ȃ ≠ Ḡץ

Ὲ ≠ҹ ̆ ̆ ≠ Ҍ ԍ ᵬҹ

Ԉ ץ̆ Ԉ ̕ ≠ ӞҌ ԍ

ᵬҹ └ԍ ΐ̆ץ Ⱶԍ ȁ ᴪ ȁ

Ȃ

ľֲ̔ Ḡ ̆Ӟ ꜚⱬȂ ˾

҉̆

˾ ˾ɏɏ̆
̆

˾ ῒ҉

̆

̆ ῒ̆ᵠ̆ⱬȂץȂץᴪ
Ԉ֨

≠ ῒ֟ Ȃאא Ҍԍ̆אא ῒ̆֟ ≠Ὲ.Ⱶ ̆. ̆ ≠Ȃ̆ӊнлм Ҍԍ℗ ꜚ ᵬҹᵬԅ ̆ ᵠ └ԍ Ȃֲ ԍ Ҍ ԍ2Ȃн̆͞
Ḡ .

̆
׆ Ȃ

℗.мȂ׆ ԍΐ̆ԅ ℗ Ȃꜚ нΛꜚ ῒΌ̆
Ⱶ

῏ .нΓԈֲ̆ ℗Ȃ̆ꜚ Ԉֲ ̾
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ԅ Ȃ Һ ꜚ ץ

̆ ԅ Һ ᵣ Ὲ ̆ ̆ ԍ ҹ ᵣҍ

ӊ ľ ᵣ Ŀ̆ ᵬ ԍ ľ Ŀ ΐԊ

ⱬ 2̆09 Һ ᵣҍ ӊ ̆ Ȃ210 ╠ ҹ̆ Һ ᵣẁ ԍ

̆p Һ Ҍ Ḡ ̆ Ҭ Һ

Ȃp Ҍ ᵣ ҍ ᵣ└ Ҍ ῏̆ Һ Ҍ

ᾟ ᴆ̆ᵖ ῒ ᴆȂῒז ̆ Ҋ Ҭ ̆

ׅ ѿ ȁ ̕ᵖ ̆ ̆ ᵬҹ

ΐ Ҋ̆ № ׆̆ ҉ ̆ ẫ

ῃ Һ Ҋ ̆ ᶏ Һ Ҋ̆ ȁ

ԊȂ211

Abstract̔Since the founding of the country, the operations of our justice was shaped by

political logics deeply, and formed notable tradition of “politics and justice”. Chinese politics has

transformed from revolutionary politics to governmental politics, and the models of justice,
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ῗ ᴗҟ ֥Ҳ ∑
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̂ ᴑҙ ╠ ῤ Ҭ̃̆ ‰֞Ҍᴪ₮ ’Ҋ̆

ץ↕ ᴆ ᵬҹѿ֓ ∞ ᶭ ̆ Ҭ Ӟ

ԅ ↕ Ȃ

ᶛ ̆ ֲ ₮ ᴆȇ῏ԍ ֟ ᴆ

Ȉ̂ 1998̃ 50 ̔ᴑҙҹ ṽⱵ̆ ֟ Ⱳ ѿᴑҙ̆ ֟

̆Ҍ ҹ ֟ ᴆ╠Έҩ ῤ̆ ȇҬ ֲ ῍

↕Ȉ 58 1 ̂҂̃ ‗ ̆ ֟ ῒ ̆ᵬҹ ֟ ֟ ѿ№

Ȃ ΐᵣ ҉
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‰∞ ̆ṿ Ȃѿ ̆ ӈ Һӈ̆ᴪ₮ ῏ ᴑ

ҙ ֟ ‰ ӊΐᵣ ץ ̆ ῐ ȁ ȁ

҈ ѿ ҙᴑҙ ֟ Ҭ̆
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ҹ ᵬ ̆ ֲ ȇ῏ԍ ᶫ ֟ѿ ₱Ȉ

Ҭ↕ ῏ ᵣ ̔ ᶫ ṽ ’Ҋׅ ₮ῒ № Ύ

Ⱳ ῒ̆ ֟ Ạ Ҥ ᷅ ԅṽ ֲӊ≠ ̆ ҹ

֟ ᴆ╠Έҩ ῤ̆p ῒ ҹԅ ṽⱵ̆ ↕҉ ᶫ

Ⱳ ῀ ≠̆ᵬҹ ֟ ֟ ѿ№ Ȃ
220

̆ ң └

‗ṽⱵֲ ҩ ֟ ҹ̆ Ҍ ῃ ‗῏ ῏ ֟ Ҍֽ̆

῏ ᴑҙ ԅ ̆ ғ ṽ ֲ≠ Ḡ Ҍΐ Ȃ

ῒז ↕ ҹ̆ ң └ ᶏ ᴋҺᵣ ≠ ᶏ ̆

ѿ ῏ ᴑҙ ֟Ҭ ҹҺᵣ ᾝ ̆ ֓ ṽⱵֲ ֟ ҹ

ṽⱵֲẠ₮̆ └ᴑҙẠ₮̕
221
ԋ ֟ ̆

ῤ ֟ ֲ ⱬ ᵬ ғ̆ ҽ ҈̕

ᶏ Һᵣ ֟ ֲ̆ ҹ ҍ ῃ ҩֲ Һ‗ ̆ ԍ

֟ᴑҙṽ ṽⱵ ≠ ῏ ̆ ῒ ӎҺꜚ ҍ Ȃ ҉ ̆ ң └

῏ԍ῏ ᴑҙ ֟ҬҌ ӊ Ȃ

ԑɻῗ ᴗҟ ῒ ᴑ ҙ ῒἠ

Ҍ≠ ꜚ̔ᴑҙ ̆֟ ᶏ ᾨⱥ ԍ ῃṽ ⱬԍ ≠ῒΈᵬ̆ᴑҙң ԍ֟ ⱬ‗Ǝ ⱥ Ȃ̆ ‗̾ ̆‗Ε

ҽ

≠̆ᴑҙ
̆

҈ῒ̆

ᾨᶏ

ᴑ¼Αӝῒ
¼̆
Ḡ ᴑҙ
̆̆
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ľ Ŀ ᴑҙ ңҩ ңҩ҉ץ ֟ ṽᵬҹ ѿ ֟ ֟

№ ȂĿ ̆ ľ┬ Ὲ Ŀ ↕ ᵈ̆ ֟Һᵣ └

ṽⱵ ễ Ҭ ᶏᴨץ̆ ֟ └ᴑҙᴑҙ ⱷל ᵝṽ ֲ

Ḥ Ҥ Ҍ ṽ ֲ ⌠≠ № ṽ Ὲ
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̂ԋ̃ ᴇṿ ̔ ֟ ↕ҍ ֟└ ᴇṿ

1. ᵣ҉Ὲ ᴇṿᵣ

ľҹ ԑ ṽ ֲ Ὲ ễ Ҍ̆ Ҍ ≢ ṽ ӊ ҹ̆

ѿ ֟ └ ̆↕ҹ ֟└ ȂĿ
228

̆ ֟└ ֟ ᾢ ԍṽ Ὲ Ḡ

ȂῈ ῤ ԍ ӊױֲ ᴪ῏ № ῏ ѿ

̆ ΐ ῤ Ὲ̆ ԍ ֟ⱬ ’ ̆ Ḇ

̆ Ὲ ῤ Ȃ
229

̆ ᴪ ̆

ᵣ ԅ ↕ Ὲ ↕Ȃ

֟ Ὲ ҍ ֟ └ ң Ӟ̆ ֟└ ҍ ꜚⱬ

Ȃ ↕ ῏ ᴑҙ ֟Ҭ ‗ ֟ ȁҙⱵ ȁֲ

└ ̆ᶏ῏ ᴑҙҬ ṽ ֲ Ὲ № ֟ ֟

̂equality of distyibution and fairness to all creditors̃ ׆̆≠ ⁞ ҩᴑҙ ễ

Ҭ ӏҌ └׆̆ ҉ ԅ≠ Ҍ ῏ ֜ Ԋ׆ ֟

̆Ӟ ԅ ṽ ṽⱵ῏ ȁ Ḡ῏ ѿѿ ̆ ℗ ԅ῏ ῏

≠ Һ ̆ ῏ ᴑҙ ץ Ḡҹ ≢ ᶏ ᴨᾢ ễ

ҹ̆ Ḡ ṽ ֲ ≠ ̆ᶏ ṽ ֲ Ὲ ễ ⱴȂ

̆ ↕ ᵣ ֟ Ҋ Ҭᴨ͂̓̆ל ᴑҙӊ

Ҍ ȇῈ Ȉ ̆ └ Ҍ ȁ ҹҌ ̆

ᴑҙῤ ԑ Ḡ̆ ֟ ȁ≠ Ҥ ̆ ȁ ȁֲ

Ԋ ҉₮ ᶏ Ὲ Ҧ ҉ ᵝ ׆̆ ȁ ֟ Ӱ

῏ ֜ ̆ Ҋ̆ ֟ ѿ ᵞ Ӟ ̕

ӊ ̆ ԍ ֟ ῀ ֟ ֟ ֲ̆ Ӈ̆ ῏ ᴑ

ҙҬ ҩᴑҙ ֟ ᵬ ᵌӊ ̆ ֟ ₮̆

ҩᴑҙ ᴋ ֲ̆Ҍֽ ֟ ⱴ ̆ ᵞ̆ ғᴪ

ᶏ ҩ ֲӊ ᵬῤ ֜ ̆ ֜ ̆ ᴪ₮ ῤ

ԑ Ȃ

̆ ↕ Ὲ Ӟ └ ץ ꜚ ⱳ ᴇṿḠ Ȃ ֟

ῒ ≠ ῏ ᴑҙ ֟ Ҭ ҹ̆ԅ Ὲ ễṽⱵ ľ

Ŀ ᴑҙ ṽ ֲȁ қ ῒז≠ ῏ ֲҍ ᴑҙ ≠ ῏ ̆ └

Ḡ ᶏ̆ ⌠ Ԋֲȁ ᾧῈ ᵣ Ȃ̓͂ ᴑҙ ֟Ҭ₮ Ẋ

֟ ֟ ᶏ ᵣ ᵞ Ҍֽ̆ ᴨ ֟ ȁ ⅞

228 ȇ̔ ֟ Ȉ̆ ҈ ӥ 1982 ̆ 1 Ȃ
229 ȇ̔ ֟└ ᴇṿ Ȉ̆ ȇ ֤ Ȉ̂ ᴪ ̃2003 6 Ȃ
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̆ ғ ṽ ֲ≠ Ӟ ԅ Ȃ ̆ץ ֟ῤ ҉ № Ԋ ᵣ

↕ ῃ ᵝ ҩ῏ ᴑҙ ֟ ̆ ᶏ ֟

ҹ ̆ ᵣ҉ Ὲ ̆Ӟ ԅῒᴇṿ Ȃ

2. ҉Ὲ Ὲ ᴇṿ

ᴑҙ ֟ ̆̓͂ ᴑҙ ֟ ΐ̆ᵣ Ҭ ῏

ṽⱵ Ḡ ȁᴨᾢṽ ץ Ҍᾛ ₮ ҉Ȃ ↕ ҉

‗ԅ ֟ ṽ № Ҭ ̆ Ӟ⁞ ԅ ֟ Ҭ ̆

῏ ᴑҙ ᵝ Ҍ ̆ ῏ ᴑҙ ≢ȁ̓͂ ᴑҙ ֟ ‰ȁ

῏ ṽ ̆ № ԅ ῏ ᴑҙ

῏ ֜ ᶏ ῏ ᴑҙӊ ֟ ṽ ṽⱵ Ȃ
230

ᴇṿ ҉̆ ԍȇ ֲ ῏ԍ Ὲ ᴆ Ȉ

̂ ̃ ԓ ԋ ľ̔ └Ὲ ׆ Ὲ ֲ ̆ └Ὲ ׆ Ὲ

ṽ Ҍ֣ ׆̕ Ὲ ֟ ̆ └Ὲ Ҍ֣ ≢ ᴨᾢ ῒ̆ṽ №

ԍ׆ Ὲ ῒזṽ ֲȂĿ ̆ Ḡ ễ ᵞȁ ṽ ᴑҙ

῏ ῏ ӊṽ ֲ ṽ Ҍ ṽ ᶏ ễ ֟⁞ ץ̆ ֟

Ҍ ᴨ ׆ ₮ ṽ ֲ Ҍ ≠ ⁞ ̆p ԍ ᴑҙҍ׆

ᴑҙ ṽ ṽⱵ῏ Ҍ ⌠ № ̆ ֟ ᵬ ᶭ ̆

↕ ѿ ễ ̆ ԑ Ḡ῏ ҍ ԑ ӊṽ ṽⱵ῏ ῃ ῤ ῤ

ҹ ׆̆ ҉ ̆ ҹѿҩҺᵣ ῤ ҹҌ ṽ ֲ ṽ ̆ ץ

↕ ᴨ
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ȁ ᾧ Ӟ ѿ ҉Ḇ ԅ ↕ Ȃ

ᵖ ̆ ԍ ╠ ғ̆ ᵬ ⱴ̆ӊ῏ ᴑҙҍᴰ

└ ‖₯ ̆ᶏ ↕ ῀ Ȃΐᵣ ̆

Һ ῒ ԅῈ ֲֲ қ ᴋ ↕ȁ ѿ ễ
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Ȃ ⱵҬ ҹ ῒ̆ Ḡ ṽ ֲ ễ ⁞̆ ֟

Ҋ№ Ҍ ȁ≠ Ҍ Ȃ

ῖ ᶛ ᴑҙ ̂ ȁ ȁ ȁ ├ȁ Ḥ

├ ῒז ѿ̃ ῀ ֟ ᴆ ץ̆ ҉ ᶛ ↕ ῏ ᴑ

ҙ ֟ ---҉ Ὲ ȁ҉ ꜚⱬ Ὲ ȁ҉ ᴑҙ Ὲ

֟ ̆ Ҭ҈ Ὲ ҹ ֲֲ ᴑҙ̆p Ԋ ҉

̔ ѿ̆ └ֲҹ ѿ ֲ Ȃ ԋ̆ ῏ ̆№≢

ꜚ ֟ȁ Ȃ ҈ֲ̆ ֽ̆ ԅѿҩ Ⱶ ̆ Ⱶ Ӟ

ҹ ѿֲȂᴑҙ ꜚ̆ ץ ῒ ῏ Ȃ ̆ ֟
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₮ ̆ ҉ ̆ ֟└ Ὲ ң ̆ ᵣ ѿ

ᵬ ԅ ⁞̆ ԅҌ ᴑҙ ֲ ҍ ̆p ѿ

└ⱬ ṽ ֲ ∞ ᶏ̆
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҉ ῾₣ ̂ ̃ ῾₣ └ ҉ Ὲ ῒ̆

Ҭ῾₣ ̂ ̃ 16

Ὲ ̕ Ḥ ̂ ̃

12 Ὲ ̕

֟ҙ̂ ̃ 16 Ὲ

Ȃ
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ԍ῏ ᴑҙ ҩ ᴑҙ № ῃ ̆ ֟ ԅ ̆ ῏

ᴑҙ ֟ ↕№≢ ҉ ȁ ȁ ̆ ̆ғ

̆№ Ӟ Ҍ⌠ ‗̆ ҍ №Ҍ Ȃ

Ҭ̆ף ľ ᴑҙ Ŀ ľ ᴨᾢ Ŀң Ȃ ӈ̆

╠ ҹ῏ ᴑҙ ֟ ᴆ ῏ ᴑҙ Ҭ ᴑҙ ̆

Ḃľץ ᾢ Ŀ̆ ᴑҙ ᵣ≠ ᵬ ԅ ̆ ₮

̆↕ ȇ Ԋ ȈҬ ῏ ̆ ҉ Ȃ қҬ ҙ

Ҭ̆ Ҭ ̆ ԅ ᴑҙ

↕Ȃ244 Һ ᾢ ֟ ᴑҙ̂ └ᴑҙ ׆ ᴑҙ̃

̆ ᶛ ↕ ῒז Ȃ ӊ ̆ ֲҺ Ύ

ȁ ̆ᵖҺ ҹľ Ŀ ᴨȂ

ԍ ѿ ̆ ҉Ӟҹ ↕ ⌠ᶷ ӊ

ᶭ ̆ ῏ ᴑҙ ֟ ῤ ҍȇ Ԋ ȈҬ῏ԍľ ᴆ

Ŀ ῏ Ȃ

3. ֲ

ֲᴋ ҉Ӟ № Ȃ ȇᴑҙ ֟ Ȉ ԅ ֟

ֲȂ ῏ ᴑҙ ҩ ῒ ’Ҋ̆ ѿҩ ֲ ҩ

ֲ̆ ֲ ᴋ ȁ ᴋ ᴋ ᴆ ҹԅ Ȃѿ ̆

ѿ ֲ └Ҋ Ӟ̆ ᾧҌ № ֜ ̕p ԍ

ᴑҙ ̆ ֲ └↕ ҹ ᴑҙ Ӟ̆ ҩ ֟ ᵬ ̆p

⅞№ № Ȃ ≢ ̆ ᴑҙ ֟ ̆ ҹῒ

ԅ ֟ ֲ̆ ᴑҙ ֟ ̆ ľ Ŀ ľ Ŀ̆ ľ῍ Ŀ

ľ ᵬ ֜Ŀ ΐᵣ ’ᵬ₮ΐᵣ Ȃ

4.ҽ ᴋ

ľ ĿҺ ₮ ᴋ Ȃ ∞Ҭ̆ ⁞

ҽ ᴋ Ạ ̆ ľң Ŀ̆ ᾢ ѿ ∆ ҽ ᴋ̆

₮ ֓ ҉ Ԋ ץ Ὲ ṽ ӊ ⱬ̕ ҽ ᴋ Ὲ ̆

Ὲ ῒ ғ ҹ ľῈ Ŀ ↕Ȃ245 ̆ ԅľҽ ᴋ

ṕ Ŀ ̆ ᾢ ↕ ╠ Ҋ̆ ῏ ᴑҙҽ ῤ ֲ ȁ

ȁ ֟ȁҙⱵȁ ԑ ῏ Ȃ ԍ῏ Ὲ ῏

ҹ Ȃ246

5. ‗ ȁ№ ↕Ҋ

244 Ҽ ȇ̔῏ ᴑҙ ֟└ Ȉ̆ ȇ ԋ Ȉ2014 4 Ȃ
245 ↔ ȇ̔Ὲ ḱ ῏ ᴑҙҒ Ҭ ↕ ῏ Ȉ̆ ȇ Қ℮Ȉ 157 Ȃ
246 ȁ ȇ̔ ֟ Ȉ̂ ҂ ̃̆ ₮ 2012 ̆ 360 Ȃ
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ҩ῏ ᴑҙ ҹѿҩ ᵣ ᴑ̆ҙ Ӟ ԅṽ ֲ ᴍȂṽ ֲ

ᾢᴑҙ ֣ ‗ ᶛȁᴨᾢ ץ ṽ № ‰ ̆ ֟

Ḥ Ḥ Ὲ └ ṽ̆ ֲ Ӟ ԅ ᵣ ╠ ᵣ

≠ ῒ ̆ ֟ ԅ ̆ №ṽ ֲᴪ֟ Ҍ ̆

Ȃ ѿҩ ѿ └̆ Ạ ṽ ֲ ⱱ ᵬ̆

῏ ᴑҙ№≢ ‗ ̆ ‗ ’ Ȃ Ạ₮ ’

Ҋ̆ ᵣ ץ ῏ ᴑҙ ṽ ֲᴪ ‗ ҹ╠ ᴆȂ247

҈ɻ

Ҭ̆̓͂ ᴑҙ ↕ ֟ ҹ Ҋ ҹ ӊ

̆ ῀ Ӟᵄ ֟ Ȃ ԍ ↕ ̆

↕ᵬҹѿ ľ ῤ Ŀ ҹ Ạ Ȃ

ӊ ̆ ױ ̆ ľץ̆ Ŀ └

ץ̆ ₮ΐ Ҭ ȁ ΐᵣ ⇔ ̆ҹ

ᶫ ӈ҉ Ȃᵬҹ ῐ֟ ̆̓͂ ᴑҙ Ạ

₮ Ӟ ⌠ └̆ ׂȇᴑҙ ֟ Ȉ ֟ ѿ ̆

̆ ↕ Ӟ ѿ ҉ ꜚԅ Ӟ̆ ѿ ꜚ ↕

Ȃ Ṣ ѿ ̔ ῏ ᴑҙ ₮ ԅ ᴰ ҍ└ ̆

ױ
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̂҈̃ὅ ᴑҙ ≢ҍ

ľ ὅ Ŀ̆ ᵖ ѿ ᴑҙ ὅ Ȃ Ӟ ῏ԍľὅ

ᴑҙĿ ‰ ĺĺ Ύ ҙ Ảҙ ᴡ ᴑҙ ὅᴑ̆ Ғ

ҹ Ύ Ὲ ᵬὅᴑ̆ ↕ ҈ ҉ Һᵣ ᵬὅᴑŀŀ

Һᵣ ὅ ᴑҙ Ҍԅ ȁҌ ̆ ᵥ ὅ ᴑҙ ₮

ҍ ̙ ץ ὅ ᴑҙ ‰ ῒ ̆ ̆ ╠ Һ ҈

254
̔ ѿ̆ Ⱶ Ⱶᴪ ₮ ‰ĺĺҌ ȁ ȁ Ḡȁ

ῃ ‰̆ Ԏ ҈ Ҍ̆҉ץ ᴑҙ̕ ԋ̆

₮ ľ
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Ḡ ȁ └ ֲ ᶏ ̕ғ ṽ ֲ ̆

↕ Ҍ ṽ ֲ Ȃ
260

ҍᴑҙ ̆ ֟ ↕ ѿҩҤ

̆ῒῤ ȁ ȁ ȁ ̆ Ḡ ԍ ̆ғ ֟

ԇԅ ֟ ֲ ∞Ҭ Һꜚ ̆ ֲ ץ ᴑҙҌ≠ȁ ᵞȁ ̆

ᴑҙ ғ̕ ԅ ⅞ ֜ ̆ ׅ

Ҍ ֜↕ ҳ ֟ ̆ ץ ԊֲӞ ᴪ ̆ ԅ Ȃ

ԋ ӊ Ҍ̆ ΐ ѿ ᴨל ғ̆ ֟

Ҭ ῒ̆ ԅṽⱵ ѿ ̆ ֟ ᶏ ԍ ӊҊ

̆ Ḡ ԅ ⱬ̆Ӟ ԅ ̕Ӟ ֲ ҹ̆ ֟ ̆

↕Ҍ ̆ᵖ ↕ ԅ ֟ ĺĺ ᴑҙ ֟

̆ ῀ ӊ ṽⱵẢ ≠ ̆ ԍṽⱵ ᴑҙ ̆ Ả Ⱶ

≠ ԍ ץ̕ Һ └̆ ץ ṽ ֲᵬ₮

Ȃ

̆ץ ľԑ +Ŀҍ ֟ ̆ ֟ ᵞ ’

Ҋ̆ ֟ ҹᴑҙ ҙ ѿ ̆ῒ Ӟ ҌῬ ԍ ľ

ᴪ ᴑҙĿ̆ ѿ֓ ҳ Ҭ ᴑҙӞ ῃ ץ ֟

ῒ ҙ ғ̕ ԍ ᴇṿ ὅ ᴑҙ ̆ ֟ Ҍֽ ץ

ⱬ ȁ ᵞ Ҍ ̆ῒ ᵞӞ ‗ľᴑҙ ֟ Ŀ Ȃ ̆ Ҍ

֟ ᴋᵥ ̆ῒׅ ⌠ ᴆ̕ⱴӊ ╠ ȇᴑҙ

֟ Ȉ ῏ Ҍ ̆ ̆ Ӟ Ȃ

ҎɻΊᵩ ҐὍ ᴗҟ Ḧ

ҳ ̆ ľὅ ᴑҙĿ ̆ ľᶭ ὅĿ

Ӟ € ῒ̆Ҭ ֟ └ ᵬҹѿ ṽⱵҍ ᴑҙ ֟

└ ̆ ṽ ֲ ≠ ̆ ‗
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̂ѿ̃ ҙ Ԏ ᴑҙ

№ᴑҙ̆ῒ Ҍ ̆p ῒ ῤ ᵣ ꜚ ѿ̆

ῤ ᵣ ԍᵞ Ῥ̆ⱴӊ ᴑҙ ҙ ῀֟₮ ̆

↕̆ ѿ ᴪ ̆

Ӟ ҹľὅ ᴑҙĿȂῒҬ ҙ ҙ ҹ ̆ ȁ ȁ

ȁ ȁ ȁ └ ̆ ֓ ҙҍ ῏ ̆ ̆

Ҍ ̆ ғ֟ ȁ ғ ̆ ῒᴇ ̆ᶏ

ĺĺ ҙ ῀ҹᴑҙ ҍ ̆

ԍ ҙ ∞ ѿ̆ ҩ ҙ ῀ᵞ ⱴ̆ӊ ҙ

̆ᴑҙ ṽ Ȃ

ԍ ᴑҙ̆ ҹ ṽ ’ ғ̆ ҙ ̆

Ӟ ᴑҙ‗ ╠ ѿ ‗ ̆ ץ ᴑҙῤ ṽⱵ ̆ ṽⱵֲ

ễ⌠ ṽⱵ ̆ ҍṽ ֲ ḱ ṽⱵ ễ ᴆ ⁞ץ̆

ṽⱵֲ ṽⱵ ׆̆ ῒễṽ ⱬ̆ץ ễ ῒṽⱵ̆ ᾧ ԍ

ễ ̂ ̃ ṽ Ȃ
261
ᵖ ̆ ᴑҙ

ҹ Ԏ ̆ ᶏ ᵣ ̆ῒׅ Ṣꜛ ̆

ғ ⌠҉ ∞ ὅ ᴑҙ ‰ ↕̆ ֟ ̆ ΐᵣ

Ҭ̆ ֟ ֲҍṽⱵֲ῍ └ ץ̆⅞ └ⱬ Ḡ ῒ Ȃ

̂ԋ̃ Ԏ ᴑҙ

Ԏ ̆Һ ᴑҙҹ ᴪῈ ֟ Ғ ȁ ̆

ԍ ᴇ Ԏ ῒ̆ ᴑҙȂ ᴇ ѿ ҹԅḠ

ҍֲ ̆ɒ ԍ῾ҙ ֟῾ ῾֟ ̆ ᴇ

ᵞԍ Ԏ ̕ ҙ ῾֟ ̆ ᴇӞ ᵞԍῒ ᴇ

Ԏ Ȃp ѿ Ԏ ̆ ᴪ ԇ

̆ ῒץ ץ ⌠ľὅ ᴑҙĿ ̆ Ԏ ᴑҙ ⌠ὅᴑ

‰̆↕ Ԏ ѿ Ҍ ̆ ῒ ῤ Ȃ

ᴑҙׅץľ Ԏ ҹṢ Ŀ Ԏ ↕̆ Ҍ

ῒ ԇץ ̆ ῒᵬΐᵣ∞ ̆ ԍ ᴇ

ṿ ᴑ ↕̆ ꞉ῒҺꜚ ֟ ̆ Ҭ̆ ץ Ғ

ᵬ ̆ᾟ№ ᵬ ׆̆ ᴑҙ ̆

261 ȁ ȇ̔ľὅ ᴑҙĿ ҍ Ȉ̆ ȇ Ȉ2016 3 Ȃ
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ᵣ Ȉȁȇ Ȉ ̆ ̆

Ҍ ֟̆ ҈ ῤ
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ꜚ‟ └ ȁ ṽⱵֲ└ ȁṽⱵֲ ₮ ⅞ Ғ ץ └ ‰└ ̕

266
ѿ֓└ ԍ ╠ Ҍ ̆ɒ Ғ ֟ Ҭ

ᴑҙ ֟ ᴆ̆p ῏ ᴆ ΐᵣ Ҭ̆ ץ ῏ ֟Ғ

ᴪ̆ ᴪ Һ Ҭץ̆ Ȃ⌠ Ғ ֟ Ȃ

Ṣ ң ὅ ᴑҙ ֟ ̆Ῥ ȇᴑҙ ֟ Ȉ

Ҍ̆ ⅞Һ ṽⱵֲ ֲ ₮̆ ҉ ң

₮ ⅞ ֲ̆ ↕ ̆ ṽⱵֲ ֟̕ ȁ

̆ ṽⱵֲ ₮ ⅞ ’Ҋ ṽ̆ ֲ └ץ ⅞̆ ᴑ

ҙ ̆↕ ᴨᾢץ ᴑҙ ֟ҹ ̆ ‰ ⅞ Ȃғ

ҹ ҈ ĺĺ֟ҙῬ Ӟ̆ṿ Ṣ ̆ ҹ Ҭ ᶏ

ӊ ץ Ҭ ᴪ ̆ ῀ ꜛᴑҙ ῒ ̆ ὅ

ᴑ Ḡ ̕ ῒ ҈ Ӟᶏ ῒ Ҭ ҍῈ Ҍ̆ ᴑҙ

Ҭ ≠ ̕ ץ ᵌ ̆ ץ Ғ ὅᴑ ֟ ֲ ̆

῏ᴑҙ └ ѿᴍ ᴑҙ ̆ Ȃ ̆ ԍז

ⱳ Ҍѿ ̆ Ҍ̆ ₮

ҍ └Ȃ

֒ɻ Ὅ ᴗҟ ֥ Ḧ

≠ ֟ └ ľὅ ᴑҙĿ ᴨ̆לᵖ Ἕ ױ ѿҩ

̆ Ҭ ׅױ ҳ ꜚⱬҌ ȁ ⱳ ᵞ̂ Һ ⅞ ץ ̃

̆ ױ ‗ ̆ ֓ ‗ └ ῏ └

҉Ȃғ ҹ̆ ‗ԅ҉ ̆ ὅ ᴑҙ ֟ ӊ ץ

Ȃ

̂ѿ̃ ὅ ᴑҙ ֟

ᾢ ᴑҙ ꜚⱬҌ ̆ ὅ ᴑҙ ⌠ԅ ֟

ᴆ̆p ҹָӇ ₮ ῀ ᴑҙ ≢ ̙ Ḇᶏ ĺ

ĺ1. ᴑҙ ֲҺ ץ ᴪҬ׃ ҹҺ̆ ѿ ̆ ↕ҍ Ҍ ̆

ṽⱵֲ ̆ ֲ ҹ̆ ץ Ҋ ҍ Һ ̕

ԍ ῏ ֟ ֲ Ҍ ҙⱵ ’ ᴪ╝ ᴑҙ

Ȃ2. ֟ Ҭׅ ᵣ└ ̕ ̆ ԍ ῀ ֟

266 ῑ ȇ̔ľὅ ᴑҙĿ ז Ȉ̆ ȇ Ȉ2016 3 Ȃ
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ṽⱵֲᴑҙ̆ᴪ ҳ ṿ ȁ ṿ ȁ ֟ ֟ ֲ

̆ ᵣ└Ҋѿ֓ ⁞ᾧׅ ̆ ץ ᴪ ῀ṽ

Ⱶ ᴑҙľ ҉ⱴ Ŀ̕ ̆ ֟ ᴪ₮ ̆ ֜ ̆

҉Ӟ Ẓ Ȃ
267
3. ̆ѿ ῀ ᴪ ȁ

̆ ׅҌ ⅞↕ᴪ ⱬ̆ Ӟ ױ ̆ ᵞ

Ȃ4. ᴑҙ Ḥ ḱ ̆ ԍ ᴑҙ Ḥ̆ ḱ ҩ

̆ Ḥȁ Ⱶȁ Ҭ̆↕ᴪ ᴑҙ ̆ Ӟ

╝ ᴑҙ ѿ Ȃ

ῒ ̆ ╠ ҳὅ ᴑҙ ֟ ⱳ ᵞ ̆ Ӟ ꜚⱬҌ

ѿҩ Ȃ ῒ Һ̆ ⅞ ‗ ĺĺ ᵬҹṽ ֲ̆

‗ Ӟ ᵣ└ ̆ № ṽ ‗ ̆ ‰̆ Ҭ

̆ ᶃ ‗ ׆̆ ⅞ ̆ ҳ

Ȃ ̆ ѿ֓ῒז ̆ ֟ ֲ Ҍ ̆ ױֲ

֟ ֲ ᵝ ⱴ ̆ ľ ֟ ף Ŀ
26
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⅞̆ ṽ ֲ ̆Ṣꜛ ⅞ ῃᵣṽ ֲ ⱬ̆

╠ṽⱵֲ ṽ ֲӞ ῏Ғҙ Ȃ
270

Һ Ҋ҈ҩץ ̔ ѿ̆

ӊ╠̆ṽⱵֲ ҍṽ ֲ ԅ ̆ ṽⱵֲᴑҙ ̂ ễ

ṽⱵ ΐᵣ ̃ ⅞̕ ԋ̆ ⅞ ṽ ֲ ‗ ̕ ҈̆ ⅞

̆ ῀ ֟ ṽ ֲ ⱬ̆

ṽ ֲȂ ̆ ᾢ ṽⱵ ᵈ ̆

Ӟ ᴰ Ҭ ӊ╠̆ ⅞ └ ȁ

‗ ȁṽⱵֲ Ḥ ӊ╠ ̆ ῀׃ ̕
271

ᾟ№ Ԋֲ ̆ ̆ Ҍ ⅞ ṽ

ֲ̆ ԅ ҍ ֟ ̆ ѿ ᴑҙ └̕ └

⌠ ⱳ Ȃ

̆ץ ὅ ᴑҙ ҉̆ ױ Ṣץ ᾢ ̆ ṽⱵֲ ῀

ӊ╠̆ᾢ ҍ ῏ṽ ֲ ꜚ̆ Ҭ ṽ̆Ⱶֲ ץ ҈

Ғҙ ῏ԊⱵ ̆ Ӟ ץ ȁ ȁḤ ԇץ ̆

ꜛᴑҙ ҙ ᴑҙ̆Ḇ ᵬȁ ֟ ȁ ễ⅞ ̆

ҙⱵ № ҙ ̆ ⅞ └ ҍ Ȃ ṽ̆Ⱶֲ ֟ ̆

ṽ ֲ ⱬ̆ └ ԅ ̆ ԅ

ҍ ⱳ ̕ ̆ ⱴ ԅṽⱵֲҺꜚ ֟ ̆ ‗ ꜚⱬ

Ҍ Ȃ ̆ῒ ׅ ҬҌ Ȃ

2.ὅ ᴑҙ ֟ № ≢

ὅ ᴑҙ ֟ ̆ Ҍ ᴑҙ ֟ⱴ⁞ֲ̆ № ᵀȁ

№≢ Ȃ ԍ ̆ᵖׅΐ ᴇṿ ľὅ ᴑҙĿ̆ ֲ ᶭ

֟ ĺĺ ѿ̆ ᴑҙ ȁ ꜚ ̆ᵖᴑҙ ֟ ֟

ȁ ╠ ֲ̆ ֟ ȁ ֟ Ḇ ᴑҙṽⱵ ̆ ᴑҙ

ṽⱵ ̆ ꜛᴑҙ ҉ Ȃ ԋ̆ ᴑҙ Ҍ ֟ Ҍ ̆

Ҍ ᴑҙ ̆p ȁף ᴑҙ ̆

ֲ ֟ ̆ ꜛᴑҙ ₮ ⱬ ̆ ⇔ ⱬ̆ Ỳ

ᶫ Ȃ ҈̆ ᴑҙ ̆ Ҧ ̆ᵖ ҙ ץ

֟ ֲ̆ Ӟ ֟ ▼֟ ȁḠ ֟

̆ ̆ ≠ Ȃ҉ ҈ ᴑҙ ľὅ ᴑҙĿ ֟ ̆

ץ ֓ᴑҙ ᴑҙ ̆ ⱳȂ ̆ № ≢ └

ѿҩ ↕ ̆ΐᵣ Ӈ ≢̆ ֲ ∞ Ҭ№ Ȃ

270
≠ ȇ̔ ᴑҙ ᾢ └Ȉ̆ ȇ ҍ Ȉ2009 3 Ȃ

271
ȇ̔ ᴑҙ ᾢ └ Ȉ̆ ȇῈ Ȉ2011 00 Ȃ
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ᾢ̆ ≠ └̆ᶭ ȁ ȁ Ḡṽ ȁ

ṽ ̆ ̆ ᴑҙ ֟╠ ῏ ̆₡

ӥ ҉ ̆ᵖ ԍ ֟ Ҭ֟ ῏ ̆ ȁ └

ȁ⁞ᾧ ῏ ̆⁞ ᴑҙ ⱬ̆Ḇ ᴑҙ Ȃῒ ̆ Ғ ֟

╠ Ҍ ̆p ֲ ⱴ ֟ ∞ ᴝ Ғҙ ̆

֟ ᴆᵬҹ ᴆ ̆ ‰ ᶏ̕ ῏ ֲ

ȁ № Ҍ ѿľὅ ᴑҙĿ ᴆḤ Ặ

῀ ֟ ᵬȂ ҈̆ ֟ ᵬ ̆ⱴ ֟ ֲ

ᴝ ̆ ֟ ֲ ᵬ ̆ № ̆ ȁ ȁ ̆

֟ ֲӊ Ԉⱬ̕ Ӟ ֟ Ғ ̆ ֟ ֲ ᵬ Ȃ

274
̆῏ԍḤ ḱ ‗̆ ᴑҙ ֟ ֲ ≢№ץ ֲ

ҙ ₮ ֲ̆ ҙ ₡ ֲ ₮ΐ ₱ᴆԇץⱲ Ḥ

ḱ ̆ᶏ ᴑҙ ץ ľ Ŀ̕ ғ ᴑҙ ῏

ꜚҬ̆ ץ ԇ ҙ ᴑҙѿ ᴨ ̆ ԇ

̆Һ ԍѿ֓ ȁҬ ҙȂ

ľ ֟ Ŀⱬ Ҍ ⱴ ,ⱴ ľὅ ᴑҙĿ ҍ ҹᶫ ᶷ

ѿ ĺĺ ᶫ ⇔ ץ̆ ľᶫ ꜚ⇔ Ŀ

└̆ ҹ̆ ȁ֟ ῃ ᴑҙ Ҍ ̆

ץ Ὶ ֟ ὅ ᴑҙ ↕ ҹ ғ Ȃ ץ

֟ Ҭ̆ ԍľὅ ᴑҙĿ ֟ ̆ ȇ ֟ ľ̆
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attempt to identify and define the applicable bankruptcy reorganization from its historical origin,

economic concept of enterprise's survival and the type of zombie logic. And we prepare to

explore the advantages and disadvantages of the main methods of China's treatment of zombie

among enterprises, which is beneficial to further analysis of enterprise bankruptcy reorganization

for the zombie foundation, necessity and advantage. Finally, about the specific application of the

bankruptcy reorganization, we will refer to examples of related theory and successful foreign

experience, combined with the market economy of our country and the specific situation of

legislative mode. In particular, some problems are put forwarľ tforwarľ

ľ tprakr ri tisefoobage,helhe

bĿn

ageion,
we will rageei nŇľt i mbie

ntmĿepto nǕľoernoe
bp ŏer isbankruptcuon, we

essitnt ee bepesre patrde neǕľc
t

agendatioĿth
Ǐead

rwtiukenetncagetc
which

sľơedatioh
Ǐeadeἠtiľhe

bľc

ľ humbie

a omisemĿeptoisreorganizaion,
we
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ָ

ŀŀװ ֥ ┼ ҿ⅓ῇ



: ֟ ԅ ֟ └ ҍ ֟ ֲ└ ̆ ӊ╠

֟ ңҩ└ ⇔ Ȃҹԅ ֲ└ ̆ Ⱶ Ӟ ԅңҩ ῏ ֲ

̆ ԅ ᴑҙ ֟ ᴆ ᵥ ץֲ̆ ᵥ ֲ Ȃᵖ ̆

Ҭ ₮ ῏ ԍ ֟ Ҭ ֲ Ҍ Ȃ׆

̆ ̆ ̂ ȁ ȁ ȁ ȁ ȁ

֟ ̃ ₮ ֟ Ҭ ֲ ̆ ҍ №ṽⱵֲ

֟ ≠ԇץ└ ̆ ⅞ └ Һᵣҍῤ ᾟ ΐ̆ᵣ ȁ
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ȈҬ ῀ԅ └ Ȃ ̆Ӟ 1986 ȇᴑҙ ֟ ̂ ̃Ҭ └

ҹ ֟ ֲ└ Ȃ └ 19 ҕ ҹԅ ‗ ֟

↕ Ҭ ̆ ֟ 1978 └ Ȃ ̆

ᴪ ̆ ѿ Ҋ ≠ԍṽⱵֲ ῐ └ Ḡ
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̆ ȇᴑҙ ֟ Ȉ 25
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Ⱶ̆ ֲ ᵬ̆ ṽ ֲᴪ ṽ ֲ ᴪ ȂĿ ̆ 2

ԅ ľ̔ ֲ ↓ ṽ ֲᴪ ̆ ṽ ֲᴪ Ⱶ ’̆ ȂĿp ̆

2 ԍ ᵥ ֲᶭ Ҍ Ȃ

̂3̃‗ ṽⱵֲ ҙ ╠ ᴆ ӎ

ֲ‗ Ả ṽⱵֲ ҙ̆ ѿ ≠Ȃ ҹṽⱵֲ

ֲ Ҭ̆ ̆ ‗ ṽ ֲ ≠ Ӟ Ȃ ̆ץ

̔ ֲ ԍ ᾟ№̆ ‗ץ Ả ṽⱵֲ ҙȂ

ȇᴑҙ ֟ Ȉ 26 ֽֽ ⌠̔ ≠ ֲ Ȃֲ

ԍ ֲ ֜ ṽⱵֲ ֟ ’ ⅞ ̙ Ӟ Ȃ

ԍ ⅞ ↕̆ ֲ ҹṽⱵֲᴑҙ ̆ ṽ

Ⱶֲ ̕ ԍṽⱵֲ ֟ ’ ↕̆ ῒῤ ₮ ֲ

‗ Ȃ

̂ԋ̃ ֲ ҍ ҙ ӊ

1. ֲ ṽⱵֲ ֟ ’ӊ

̂1̃

̆ ֟ Ҭ̆ ֲ № Ȃ

̔ ṕ֟ ṽⱵֲ Ҭ ԅ ֲ└ , ֲ Һ

Ҋ ꜛ ֲ ṽⱵֲ ֟ ’ȁṽⱵֲ ץ

Ȃ

̆ ṕ֟ ̆ ֲ Ҍ ԍṽⱵֲ ֟

’̆ ṽⱵֲ ץ ῀ Ȃ

̂2̃ү ῤ

₮ ľ̔ ṽⱵֲ ֟ ֟ ȁΐᵣ ȁ ֟

̆ ⱴץ ΎȂĿ
283

̆ ֟ ̆ ױ Ṣץ ⌠ Ȃ ̔ ṕ֟ ԅĺ

ĺ ᴇṿ Ḡ №, ᾢ ץ ᴇṿ ⌠ԅḠ Ȃ

ҊҺץ ῤ : № ȁ ⅞Ҋṽ ễ ễ ץ

⅞Ҋṽ ễ ᴇṿ Ȃ
284

֟ ̆ ᶏ ȇᴑҙ ֟ Ȉ 127 ̆ ԍ Ҍ ֜

֜Ҍ ֟ ’ ֲ̆ ץ ᴋֲ ᶭ ץ Ȃ

ԅ ֲ └ᵬṽⱵֲ ֟ ’ ̆ ֜ ֟ ’ ̆ ֟ ’

283 ж
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ז ץ Ȃ
285

2. №ṽⱵֲ ֟ӊ

̂1̃ ⱴ╠

῏ԍ Һ ҙ , ╠ ҈ ᵣᶛȂѿ ȁ

ҹף └, Ӈ ֲ , ӇṽⱵֲ Ȃ ԋ ץ ѿ

ҹף ↓└, ֲ ṽⱵֲ , ҙ ῏ Ȃ҈ ץ

ȁ ҹף ѿ└, Ҍᾛ ṽⱵֲ Һ ҙȂ
286

ȇᴑҙ ֟ Ȉ 73 ľ̔ ̆ ṽⱵֲ ֲ̆ ‰̆ṽ

Ⱶֲ ץ ֲ Ҋ ֟ ҙԊⱵȂ ╠ ̆ɰ

ṽⱵֲ ֟ ҙԊⱵ ֲ ṽⱵֲ ֜ ֟ ҙԊⱵ̆ ֲ

ṽⱵֲ ᶏȂĿ ̆
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Ҏɻ ↔┼ Ӑ ғ

̂ѿ̃ └ ӊ

̂1̃ └ Һᵣ

ȇᴑҙ ֟ Ȉ ῇ ľ̔ṽⱵֲ ֟ ҙԊⱵ ̆ ṽⱵֲ

└ᵬ ⅞ Ȃ ֲ ֟ ҙԊⱵ ̆ ֲ└ᵬ ⅞ Ȃ

ץ ₮̔ └ Һᵣ ԍṽⱵֲ ֲȂԊ ҉̆ ̆ᶏ

└ Һᵣ Ȃ

̂2̃
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⅞ ̕Έ ṽⱵֲ Ὲ ̆ ᵥ ᶏȂ
296

῏ԍ ֟ ⅞ ҂̆ Ҭ ҈ ῏ṽ ̆ ѿ ῏

Ȃᴑҙ ֙̆ҍῈ қ ≠ ᴡ ῏Ȃ
297

ץ ̔ ֟ ⅞Ҭ

῏ ԅṽ ֲ ≠ ̆ ῃ ԅ қ ≠ Ȃ Ὲ ֟̆ қ ≠ Ӟ

ѿ ᴴ Ȃ Ҍֽ ṽ ֲ̆ Ὲ қȂ ̆ץ

֟ Ҍ ӊ Ȃׂ ֟ ḱ Ҭ ⌠ ̔ қ ҍ№ Ӟ

⅞Ҭ.

ɻ ָ ԓẃꜙָ

ᴧ ,ľ ֟ ҹ ѿ ᴪ ,ῒ ֜ ҩ≠ Һᵣ ≠ ‖ ȂĿ

298

ȇᴑҙ ֟ Ȉ 73 1 ԅ ľ̔ ̆ ṽⱵֲ ֲ̆ ‰̆

ṽⱵֲ ץ ֲ Ҋ ֟ ҙԊⱵȂĿ

Ӈ̆ ֲ ᵥ ᶏ ̙ȇᴑҙ ֟ Ȉ 90 ̆ 91 ֲ ԍ

⅞ Ȃ ̆ ԍ 73 Ҭ ľ Ŀ ̙ᶭ ̆ ң Ҍ

Ȃ ҹ ֟ ԅ ⅞ ṽⱵֲ ̆ ⅞ └ Һᵣ ṽ
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America Ĕngland J̆apan Ğermany F̆rancĕ Korea ,̃we can draw a conclusion that we should

expand the scope of investigation power of bankruptcy administrator ,restrict the power of

administer and dispose of debtor's property,expand the scope of bankruptcy restructuring

planĽs subjects and contents,enrich and refine the supervisory responsibilities of bankruptcy

administrator.

Key words: bankruptcy reorganization system;bankruptcy administrator system;the

improvement of responsibilities for administrator
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׆ Ȃ

ֲ ҹľļ Ľ ץ Ḃ ̆ Ҍ ȁҌ

Ҥȁ ᴶ ҍ ῤ̆ ֣ץ ȂĿ422ᵖ ҉̆

Ҭ ף Һ ⱬ ӎ ̆ ԍ ̆ ῖ

̆ ԍ Һҩֲ ңץ̆ ҹᶛ̆

̆ ȁ ̆ ̆

ľ̆ң ̆ ᾙ ̆

҉ ԍ ԍ ᵣ ȂҒ└ Һ ‼פ ԍ ӊ҉ ΐ̆

ⱬ̆ ץ Ȃ Ӟ Һ ѿ ӊ Ŀ423̆ Һ

פ ̆ ῒ ᴪ ̆ ԅ

̆ ᶏ ԅҌ Ȃ ľ ᴋ Ȃŀŀ

ᾢ ļ̆ Ľ ҍ Һ ῏ŀŀ ѿ

⅝ ļ̆ Ľ ⅝ ץ ҹ ҹ ‰̆

̆Ӟ Ŀ424̆ ҹҌ ץ ῃ ᶏ

̆ ΐ ᴋ ᴪ Ԋֲ Ҍ ̆ ᴪ ҹ

Һ Ԉ ΐȂ҉ץ׆ң ҉ Ҭ̆ ף

ᵌ ̆ ҉ ԍѿҩҌ ̆ Һ

̆ ᴧ ḂҌ ̆ ῒ Ҍ ױז̆

ῒ ҉ ҹҌ ᶏ ᴧӞt

t

u!�

uð� 

uð� 

uð�ð�ð

�ï

�ð �ï

vL€

v)

�Ã����

vÈ
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└ ̆ ҹ ∆ ҹ̆ ⌠ ᵣ ꜚĿ
435
̆

⌠ Ҭ ץ↕ ῤ ⱬל ԈҹҺȂ ԇ ֓

̆ᵖ ≠ └ ̆ ᵣ ᶏ ׅ ᾟ ԅ ̆

ľ ֓ᵬҹ̆ Ҍ⌠ᴋᵥֲ Ḡ Ȃ ԍ ̆ ᴪ ⌠ ̆ῒ

Ӟ ⌠ ᴀ̆ᵖ ׆ ҉ ̆ ̔ ḻȁ ȁ ȁ ̆

ḠĿ
436
̆ ᶏ ᾧ Ḡ ̆ ≠Һᵣ ῃ ӎ Ḡ ᶏ

ᵝ ̆ ᾴ қ ᾴ Ҭ ҹ ₮

̂҈̃ ≠Ḡ └

Һ қ ľ ѿ̆ ̕ ԋ̆ ҉ӥ ῈⱵ

̕ ҈̆ᶏ ױז ⱬĿ437̆ ľ ҉ӥ ᵣ⌠ ╠ Ŀ438̆

↕ᶭ כ ȁ ҹ ̆ ҩֲ ҩ ⱬ

╠ץ Ὲ̆ᴧ ⌠ Ҋ ᶏ

ױז ̆ ῒҬ ȁ ⱬ Ԉ ̆ ᵣ

Ҍ Ȃ ᵣ Ҭ ᵣ └Ὶ

ӊ ̆ ҹ ̆ꜚ Ҥ ̆ ҹԅ

Ԋᴆ ̆p Ҍ Ὲ῍ ꜚⱴץ ↕

̆֞ᴪ ⌠ ̆ ᴪ ̆ ľץ ᴟ

Ȃ ̆ ҂ ԋֲ҉ӥ̆ ȁ ӊ ȁ ̆ ῒᾴ ȁ Ὲ

ᴿȁ ץ̆ Ŀ439̆ ӞҌ Ҍ ῒ № ԅ

Ȃ

ף Ὲ῍ ꜚ ѿ֓ ⱳ ᶛ ᶏ̆ ⱬ₮ԍ

ⱬ ̆ᵖ ֓ ꜚҬ № Ҥ ӊҌ Ȃ׆ ̆

Ҭ ף Ғ└ ⱬ └ ̆ ῍Ὲץ ҹף

Ҍ ̆ Ҍ ῒᵬ Ȃ ῏ ⌠ ֙

̆ ₮ ᴧ ̆ ῒ ̆ ᶏ Ḡ └

ᵝ Ҭ̆ ף ≠ Ḡ ̆ ᵥ’ ҳ ӥ

ᴨᾢ
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Ҍ ₮ΐ ̆ ԍ ̆ ԍ Ҭ Ȃ

ľ ӊ ̆ ҉ ῒ ̆ῒ ῒ ̆ῒ ῒ Ŀ
446
̆ ѿ ̆

ᴧ ̆ ׆ ҉ ῒ ᴰ ̆ ⌠

̆ ԍ ῀ Ҥ ̆ ᴧ↕ ȁ Ȃ

↕̆ף Ὲ Ԋ╠ └ ₮ ӥ ȁ ȁ

̆ ԍ

̆ ֓ ᴰ Ҍᴪ ᴪ ҩֲ ̆ Ὲ ⱬᶭ

ץ Һӈ ẁ Ȃ

Ҥ └ Ҍΐ ̆v ץ’ Һӈ Ꞌ

ⱳ̆ ᶏ ⌠ ӽ ̆ 40 ӊӄ ׅ Ҍ ᴧ

̆ӽ ᴂ ȇ ᵥ Ȉ Ҍԅԅӊ̆ף ľ ᵌ ȁ ӽ ҕ

ᵥ ԅ̆ ל Ҍᾛ Ῥ ץ ̆ ῑ ȁ

ׅ ᵩⱬ ץ Ҋ ԅĿ
447
Ȃ └

̆ ľ ӥ Ὢӊ ֲ̆ ҉ԅ ⱬ ̆ ֲ Ҭ̆

Ҍ ѿҩ ҹӊץ Ȃŀŀ ֲ Ἢ Һ ⱬ ̆ ₯ԅ ֲ῀

ȁҹו ̆ қ ң ᾴ ӊ ̆қ №ԅ ҬҦ ԅֲ ̆

֙ӊ ԅĿ
448
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Ҭ ף ΐ ̆ῒҬ ΐ ҹ ₮̆ ҹľ ΐȁ

Ҭ ΐĿ
451
̆ Ҭ ῃ ӟ ľ̆ ᴰ ѿ

ΐ ̆ ⱳ ᵝҹļ ΐĽ̆ ̆ ᴪҺӈ ֽֽҹ ֟

ⱵĿ ľ ΐ Ŀ
452
̆Ҭ ף

└ ᶏ Ҭף ῃ ₮ ΐ Ȃ ΐ

̆ ⱬ ῀ Ҭ ᶏ̆ ȁ ᾴ ῒז Ҍ ԍ ӊ

ᴋ ↕̆ Ὲ ԍ ᶏ ῤ ≠ ᶫԅ╠ Ȃ ׆

҉╧ ԅ Һӈ ΐ ẁ ̆ ᶏῈ ⱬ ΐᵣ Ҭ ᾧ

Ҭ └Ғף ȁ ̆ ₮ ȁ ῀ ̆℗

Ḡ Ὲ Ȃ

̂ԋ̃ Ҭ῏ԍ └ Ḡ

└Ҭ ף ᴧ ᶏ └ ̆ѿ ≠

̆ᶏ ᴧҌ ֣ ≠̆ Һ ᴋץ └ ▫ ᴧ ԋ̕

ӎ ᶏ ≠ └ Ḡ ̆ Ḡ ᴧ ᶏ ῃ̆ Ὲ ⱬ᷅

Ӟ ӎ Ȃ

ף Һ ԍľ Ŀ̆ ľ ̆ Ŀ453̆

ѿ ҉‗ ԅľ Ŀ Ḡ ̆ ᵌ ԇԅ ᵝ̆

ᵖ Ҍ Һ ᴪ ̆ ⌠ Ғ Һ̆ҹԅ ȁ Ḃ ̆

ᵖҌᴪᶏ ᴧ ̆ ᴪ Ⱳ ̆ ľ Ŀ

Ӟ ⱬ └ ⱬ ҹȂ ץף ֲ̆ ױ

̆ҹḠ ᾧ Ὲ ⱬ ᷅ ᶫԅ ᶭ ȇ̆ Ȉ ҈ ԓ

Ὲ ᵬ₮ԅ ľ̔Ҭ ֲ ῍ Ὲ ȁ₮ ȁ ᴪȁ ȁ

ȁ ȂĿ ӊ̆ ԍ ᴧ ѿ ̆ ľ

ԍ ̆ Ҍ ̆ ӎ ῏ Ḡ ΐᵣ └ Ŀ454

̆ᵖ ӊ ף ԅ Ȃ

қ ȁң ף ῐ Ὲ῍ ꜚ ῒ̆ ֲ ᴧ

ҹ ̆ᵖ ֲȁ ȁԊ ̆Ὲ῍ ꜚ ҍ

ֲ ᴧ Ҍ Ҭ Ҍ ̆ ’Ҋ Ὲ̆῍ ꜚ

ҹ Ҥ ‖₯ ⱬ ̆ ҍ Ӟ ⌠ԅҌ ̆

ׅ └ Ḡ └ԅ Ȃ ╠ ȇ Ȉ ҈ ԓ ῏

451 ȇ̔ ——ῃ Ȉ̂ ҈ ̃̆ ₮ 2010 8 ̆ 262 Ȃ
452 ȁ ₣ ȇ̔ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2002 4 Ȃ
453 ȇ ӥ¥ ҬȈȂ
454 ȇ̔ ᴪ ҍ Ȉ̆ ȇ Ȉ2012 5 Ȃ
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Ҍ ᴪ Ȃ ₮ ľ ┴ Ŀ ‰ȁ ҍ

∞ ̆ └ ̆ Ҭ ᾧҺ Ȃ

└Ғף ⱬ └ Ԋᾢ └ Ԋ ң Ԋ̆ᾢ



қ

143

꜡ Ὺ ᵲ

ŀŀ
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ԑɻ Ⱶғ ꜡ √

̂ѿ̃ ⱬ ҍ

ᾢ̆ ױ ⱬ ӈȂ ῏ԍ ⱬ ӈ₮ 2001

ȇ ֲ ῏ԍ ̂Ҭ ֲ ῍ ̃ ̂ѿ Ȉ̃Ҭ̆

ľ̔ ⱬ ҹֲץ ȁ ȁ ȁ └ֲ ῒ

ז ̆ ᵣȁ ѿ ᴴ ҹĿȂ ₮ ȇҬ ֲ

῍ ⱬ Ȉ ⱬӞẠԅ ľ̔ ⱬ̆ ӊ

ץ ȁ ȁ ȁ └ֲ ץ ȁ ᵣȁ ᷅

ҹȂĿ ҉̆ ῏ ᴆӞ ᵌ Ȃľ1993 ȇ

ⱬ ҹ Ȉᶏ ԅļ ⱬ ҹĽ ̆

ᴴ ᴋᵥ ԍ ≢ ⱬ ҹ̆ ҹȁ ᴋ

▫ ̆ Ҍ ῒ Ὲ῍ ֲ ҬȂĿ
466

῏ ̆ 1993 ץ ̆ Ḥ Ҭ̆ 70% ͘

80%, ῒҬ ԍ ⱬ ᴆ 40% ̆῾ ҩ≢ 70%ӊ Ȃ

,1995 91 ᴆ̆ ⱬ 41 ᴆ̆ ᴆ 45.1%ȂῒҬ

ⱬ 24 ᴆ̆ 58. 5%̕ ⱬ 2 ᴆ̆ 4.8%̕

╠ ⱬ᷅ 8ᴆ̆ 19. 5%̕ ⱬ ҹ 7 ᴆ̆ 17. 1%Ȃ

ⱬҺ ӊ , Һ Ȃ
467

1999 ̆ қ

11 ҩ ԅѿ ῀ ̆ ₮ ̆ ҈ ̂ № ᵣ ҹ

29̈2%̃ ⱬ ̆ῒҬ҇ ᶏ ⱬ ԅ 79̈4%Ȃ2000 ̆

Ӟ ῃ Ạԅѿ ̆ ₮ ҹ̆ 1995 ץ ⱬ

34.58%Ȃ
468

Ҍ ῃ ҍ̆҉ҩҕ 80 ף 9̆0 ף ⱬ҉ ԅ25 4̈%Ȃ

ץ ҹᶛ 1̆991 ⱬԊᴆ 358 ᴆ̆ 15.21%̆

⌠ 1996 ⱴ⌠ 25̈7%Ȃ ⱬ ҹ ῏ Һ Ȃ

̆ ⱬ ᴆ ᴆ 30%̆ҩ≢ 50%Ȃ ⱬ ᴪ

Ȃ2000 ̆ № ԅ ῏ ̆ 237

ҩ ⱬ Ҭ̆ 125 ֲ ҍ ⱬ ῏, 52.74%Ȃ125 ҩ

ⱬ Ҭ 93 ֲ ⌠҇ ȁ ̆ 74̈4%Ȃ ױ ⌠

ֲȁ׃ ȁᴴ ȁ ȁ ȁ ȁ ꜝȁ ȁ ̆ 62 ֲ

466 ȇ └ ⱬ ᵬ ᵬ Ύ̂ Ȉ̃ ԋ ̆2013 ȁ Ὲ

Ȃ
467 ȇ̔ ⱬ ȁ Ȉ̆ ȇ Ȉ1997 4 Ȃ
468 ȇ̔ ⱬ Ȉ̆ ȇ └ҍ ᴪȈ2007 9 Ȃ
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ֲ ̆ 49̈6%̕ᴴ ȁ ȁ ȁ ᴆ 17 ̆ 13̈6%Ȃ
469

֓ ֲ ̆Ӟ ṿ ױֲ Ȃ ⱬ ҩֲ ẫ ̆

ӂ ᴪ ̆ ԍ ̆ ױ ̆ ‗ Ȃ

̂ԋ̃ ꜛ ҍ╠

ľ ꜛĿ ץ ᴪ ᵣҹҺᵣȁץ ꜛ ᴪֲ ᴧҹ

ץ ҹ ꜛ ҹȂ ꜛ ֲ ᴪ ᵣᾧ ҹ

ӎץ ῒז ҉ ꜛ ᴪ ֲל ᶫ Ⱶ ꜚȂ

ꜛ ֲ ᴪ ᵣҹ ῒ ҹ ԍ ל ᵝ Ԋֲ

ᾧ ᶫ Ⱶ זԊῒ׆ ῏ ꜚ ᴪ Ȃ ꜛ ΐ Ὲ ȁ

ȁ Ȃ
470

̆ 1994 Ḃ ꜛ└ Ȃ Ҭ ꜛԊҙ ̆

ᵖ № , ꜛ 2600 ҩ̆ Ⱳ ꜛ ᴆ 20҆ᴆȂ

471
῏ 2̆003 7 Ⱶ ԅȇ ꜛ ᶛȈ, ѿ ῏ԍ

ꜛ ῃ , ꜛԊҙ ԅ └ Ȃ ῃ̆

Ⱳ ꜛ ᴆ ҉ ̆ ֲ Ҍ ⱴȂ Ҍ ῃ ῃ̆ ῍

600 ֲ҆ ̆Ⱳ ꜛ ᴆ 81 ҆ᴆ̆ 130 ᵩֲ҆ ԅ

ꜛ ⱵȂ ≢ ȇ ᶛȈ ѿ ̆Ⱳ ⱴȂ2003 ῃ ῍Ⱳ

ꜛ ᴆ 17 ҆ᴆ , ҉ ⱴ 23%, ֲ 30 ҆Ȃ
472

׆ № ץ ⌠̆ ꜛᵣ ѿҩ ᵣ ̆

ᴑҙץ ꜛȁ ץꜛ ῒז ᴪ ᵣ ꜛҹҺ ῤ ᵣ Ȃ ꜛᵣ

ꜛ ֲ ҉

Ԋῒᵰ

ז ֲ4 ̆ѿꜛ ҙץז ѿ3ꜚ�Ä ��j �€ ��$�7�L�L �x���L��í �íò�MO�Ã�´�Lå�A•��í8��Ó€ �M� ��
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Ҏɻ ῇב꜡ Ⱶ ᴌ

̂ѿ̃ ⱬ

ⱬץѿ ӊ ҍ ̆

̆ ῃ̆ ҹѿҩ Ҭ ҍ ᴪ Ȃ

ⱬ ᴪ Ӟ ׆ € ₮ ̆Һ ̔

1. ⱬҤ ᷅ ֲ ֲ ≠

׆ ӈ ץ ₮ ⱬ ҹ ľץ  Ŀԋ ̆ᵖ ץ ῒľ

ⱬĿ ̆ ԍ ⱬ ҹ̔᷅ ֲֲז ȁ ֟ȁ ⱬ ҹȂ

ѿ ⱬԊᴆӊ ל ᴪ ҹ֟ ѿ ׆̆ ѿ

֟ Ȃ ԍ ⱬ ֲ ̆ ץץ ҹᶛ ѿ

᷅ ҹ̆ ԊᴆҬ̆ ױ ⌠ ᵣ ᴴ ̆ῒҬ ᵣ҉ ᴴ ȁ

ҹ ԅֲױ ̆ ҉ ᴴ ῤ ȁ֞ ҹ ̆ᵖ ⇔

ᴴ ᵣ҉ ⇔ᴴ ץ ̆ ⱬ ȁ Ҭ̆ ᾟ

ԅ ҍ ̆ ̆ №
473
Ȃ

2. ⱬᴪ ῏

׆ ╠ ̆ ⱬ ѿ Ҭ ̆ ȁᾙ ȁ ֲȁ ֲȂ

֓ Ҭ ⱬӊ ѿױז̆ ᴪ ԍѿ ľ ҐҌ Ŀ

̆p ⌠ԅѿ ӊ ⌠̆ ῤ ‖ ҍ ̆

ᴪ ⌠ѿ ץ ̆ ᴪ֟ ⱬ ֲ ₮ Ҥ

̆ ῏ ץ Ȃ

3. ⱬ ᴪ

ῒ Ẽ ⱬ᷅ ̆ῒ ѿ ̆
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ᴪḠ ‰ 1.5 ṐĿȂᵖ ̆ ԍ ҇ ₮ ꜛ ̆

ׅ ѿᴍ ֣̆ ῍ ֟ ῍ ῍ ̂ѿ Ҍꜚ

֟̃̆ ֓ ל ᵣ ᴋᵥ Ҋᾫ ץ ꜛῒ ̆ ֟

⌠ ץ ̆ ľ̆ ԍ ҉ ῍ ץ֟

ԍ ץ ⌠ ꜛ ‰Ҭ Ŀ ’ № Ȃ׆ ̆

ԍѿ ľ Ŀ ̆ ԍ ѿ ֲ̆ ꜛ ғ

ԇץᴋᵥ ̆ ׆ֽץ ╠ ̆ ԍ ѿҩ ᵣ̆ ꜛӊ ׃

῀Ȃ

̆ ῒ׃ז῀ⱬ ̆ Ὲ ȁ ̆ᵖ

ⱬ ᵣ ̆ ֓ ӊ ӎ ̆ ⱬ ᴆҬҽ ȁ



֓֝ ԍ ץ

ֽ ᵖ
’ ᵖ ῀ⱬ ᵖῈ
ᵖῈ Ὲ̆Ὲ

Ḡ
̆ῒ̆ ῒᵖ῀ ԍ͂ ꜛ ֽ῀ⱬ ⱬ ᴆ῀῀ ꜛ

ҽ ֓ ⱬ

῀

̆

῀ᵖ

ᴆⱬ
ῒ

֓ⱬᵖ ԍѿ ѿץ ץpץ ⱬ
ῒ

ⱬ
ѿ Ḡ ᵖᴍ ῀ֲ5 5.͂

қⱬқ ѿῒм ᵖ ̆ мм ᵖ ԍ ץ ꜛ
ⱬ֓ ҽ
ꜛ ғ ᵖ

ᴍ ⱬ
ⱬ

ῒ ῀ ⱬ
̆ ԍ

ууууу
п
ууу

1

ⱬ
уу
н
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ֲ ᴴ ⅝Ԋ ᴆ ⅝Ԋ Ԋ ᴆ̕ ԋ̆ ⱬ

Ῑȁ ῏ ᴆ̕ ҈̆ ⱬ Ԋ ễ

ᴆ̕ ̆ ץ └ ҹ ⅝Ԋ ᴆȂ

̆ ⱬ ᴆ Ҍ ⌠ ꜛ ȇץ̆ ꜛ

ᶛȈҹᶛ̆ ⱬ Ҍѿ ᴪ Ῑȁ ῏ ̆

ⱬ
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ĿҺ Ԋֲ Ȃ ֓ ᴆҬ ₮ ᴪ ꜛ ̆

₮ Ⱳ Ȃ

̂ ̃ ȁ

῀׃ꜛ ⱬ ̆ ԅ̆ᵖ ῏ ῒז ̆

ᴴ ȁ ׅ Ԋֲ Ȃט ⱬ ̆ Ԋֲ ΐᵣᴴ

ⱬ ̆ ᴴ Ҍ ᾧ Ȃ ⌠ ̆

Ȃט ֓ ᴆҬ Ԋֲ p̆ט ᴪ ꜛ

ԊֲҬ ѿ № ҉ ̆ ֓ ῏ ױז ׅ ѿ

Ȃ

̂ԓ̃ ץ ̆

ⱬ ᴆҬ̆ ᴪ₮ ’Ȃ ץ ⱬ ⱬ

₮ ̆ Ȃ ᶏ ⱬ̆ ᴪ ҹ ֲҌ

Ḡ ῏ ̆ ῏ ֲ₮ԍ Ҍ ᵬ Ȃ ֓ ᴪ

ꜛ ‗ ⱬ Ȃ

̂Έ̃

ḓ̆ ᴆ

ԊֲҬ
₮₮ᴴ

Ȃ̆
Ԋֲ

ֲ

ׅ̆ Ȃ

ֲ̆ ₮ ̆Ȃׅ ֲ ׅ Ԋ

Ȃ

ḓѿ

ֲ̆

̆

̆ ₮ Ҍ ₮ᾧ’ֲ
₮

̆
₮ ֲԊֲ

̆ᾧ
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ḤῈᴧ Ȃ ̆ ꜛ ꜛ Ԋֲ ᴰ Ӟ̆ ⌠

№ ᴰ ᵬ Ȃ

3ȁ ꜛ

ꜛ ѿ ̆ ԅ ̆ ױ ץ ꜛ

ᴪ̆ ᴪ Һ תּ ꜛ ̆ҹ ꜛ ᶫ Ȃ

ꜛ ᴪ Ҭ̆ ᴪ תּ ꜛ Ḇ

ṿ̆ ꜛ ꜛ̆ ≠ԍױז ꜛ ᴆȂ

4ȁ ῏ ⁞ᾧ

ꜛ Ԋֲ̆ ѿ Ҍ ̆ ᴪᵣ ױז ט

῏ ⱬ Ҍ ҉Ȃ ̆ץ ̆ ῏ ῏ ץ ꜛ

Ԋֲ⁞ᾧѿ֓ Ȃ ױ ԅ ̆ Ҭ ꜛ Ԋֲ ץ ѿ

⁞ᾧ ̆ Ԋֲ ⁞ ̆ ץ ῒז ⌠ Ȃ

5ȁṢꜛ ῏

╠ № ̆ ױ Ӟ ѿ Ȃ ҉̆

ᴪȁ ᴪȁ Ԋֲ ȁⱱ Ҭ ӥ ץ

ᵬҹ ֜ȂҌ ԍ Ԋֲ ῒ֪ ̆ ֓ Ҭ ȁ ̆ ῒ

└ᵬ Ӟ ҉ Ԋ Ȃ ȁ ⱬ

ȁᴴ ’ Ἕ ̆ҍῒז ֲ ԑ ̆ ̆ῒ ⱬ

Ȃ

6ȁ Ԋֲΐᵣ ’̆ ꜛ

ⱬ Ԋֲ ꜛ ӊ╠̆ ץ Ԋֲ ΐᵣ ’ᵬ

ץ̆ Ҍ ᴆ ֲṢ ꜛ ₮ȁ ᾧ Ⱶ ԅ

ꜛ Ԋֲ Ȃ

῏ɻ

╠ ѿ ȇ Ȉ ԍ 2016 3

Ⱶ̆ҍἠῒԊӝ Ԋֲ

Ȃ

Ԋӝ ӡ ױ ֲ

ꜛ

̆

2Ȃ

Ҭҕꜛ ᴪ ⱬ Ԋֲ№ ꜛἝץ ɮ ֲΐ ⱬ ԊֲֲץṢ ԅꜛ ꜛⱬԊֲ

Ȃꜛ ӊȁľľѿ ȇ ꜛ

ӊ

῏ Ⱶ ꜛ
Ԋ

╠ꜛ Ԋ ץ ⱬᴰ
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Ҳ ꜙ

⌐֘ ᵫ
*

Е Ҭ̆ ֲῤ ῍
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⅝ Ӝ ҈ ľῒזᶭ ԊῈⱵ׆ ֲ Ŀ ΐ ңҩ ѿ̔

ᴆҊ ᶏ ̕ԋ ᶭ ԊῈⱵȂΐᵣ׆ ̔̂ 1̃ᶭ

ֲ ף ᴪף ̂̕ 2̃ᶭ ∞ ֲ ̂̕ 3̃ ꜛӠ ֲ ȁ

ⱲԊ Ԋ׆ ᵬ ᴪȁ ᴪ ῾ ֲ

ᶭ

ᴪ

Ⱳ

ֲ

ᴪ

Ⱳ

ԊῈⱵ

ԊῈⱵ

ңⱵ҈

ף ᵬ

Ⱶף ᶭ ֲⱵᵬ ң ֲ ῈҊΐ ֲӜңⱵֲ ᴪ
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Ҏɻ

̂ѿ̃ ҍ Ⱶ᷅ ӊ
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Ⱶ᷅ ҹ⅝ ԋ ҂ ѿ ѿ Ҭ ľ̔Ὲ ȁᴑҙ ῒז ᵝ ֲ ̆≠

Ⱶ҉ Ḃ≠̆ ᵝ ҹ ̆ ̆ ԓ Ҋץ ⅝ ̕

̆ ԓ ҉ץ ⅝̆ ץ ֟ȂĿץ ⅝ ѿ ῇ ҈ ѿ

ľ̔Ḡ Ὲ ᵬֲ ≠ Ⱶ҉ Ḃ≠̆ Ḡ Ԋ Ẋ

̆ Ḡ ̆ᶭ ԋ ҂ ѿ ȂĿ

׆ Ҭ ̆ Ȃѿ Һᵣ̆ Һᵣҹ ᵬֲ ̆҉

ᵬֲ ᴍ Ạ₮ ̆ ҌῬ Ȃ Ⱶ᷅ ҺᵣҹῈ ȁᴑҙ ῒז ᵝ ֲ

̆ Ὲ ᴑҙҬץ ῒז ᵝ ᵬֲ Ȃԋ ᷅ ̆ ᷅

ҹῈ῍ ̆ ⅝ ҈ ῇ ԋ ȁ ҈ ῇ ҈ ȁ ҈ Ӝ ȁ ԋ ҂

ѿ ѿ ῇ ҈ ӊ ̆ ľῈ῍ Ŀ ⌠ԅľῈ῍ ֟Ŀ ғ

ԅ Ḡ ̆ Ⱶ᷅ ῤ ᵬ ῤ ᵝ ̆

Ὲ῍ ̆Ӟ Ȃ҈ ᷅ ̆ ᷅ Ὲ῍ ֟ ץ

ᵬֲ ̆ Ⱶ᷅ ᷅ ↕ ѿ ̆ ᵝ ֟ Ȃ

ᴋ Ὶ ḠҺᴋ ̆ ꜛ

ῤ ⱳ Ⱶ ῏ ᵬ ӌ̆ѿ ľ Ὶ ḠҺ

ᴋĿ ᵬֲ ̆ᵖ ҉ ̆ ȇῃ ֲ ף ᴪ Ⱶ ᴪ῏ԍЅ

Ҭ ֲ ῍ ⅝ І Ӝ ҈ ԋ ȈҬ ѿ ̂ ̃ ῏ԍȇҬ ֲ ῍

⅝ Ȉ Ӝ ҈ ԋ ľῒזᶭ ԊῈⱵ׆ ֲ Ŀ ľ̔̂ ̃ ễ

Ŀ̆ ễ ̆ῒ ᵬ ԍľ ễ Ŀ̆

ľῒזᶭ ԊῈⱵ׆ ֲ Ŀ̆ ץ ᵬֲ Ȃῒ ̆ Ҭ ԍ׆ ̆Һ

↔ ȁ ȁ ỮҬ ᵬֲ ̆ ỮҬ ԍԊҙ ᵝ̆↔ ȁ ȁ

҈ֲ ᴆ̆ ᵬ׆ ̆ ῍ץ ̆ Ȃ

̂ԋ̃ ҍ ӊ №

2011 10 ̆ ֤ ̆ ҹ ễ ̆

⌠ ҹ Ȃ Ҋ̆ └ᵬԅẊ №

̆֜ ᵬȂ ץ ľ Ŀ ӈᴺ ԅ 47 ҆ᵩᾝ №

ễ ̆ ⱴ ̆֜ Ⱶ Ȃט ễ 104 375 ᾝ ₮֜

Ҍӄ̆ ҹ ̆▼ᵩ Ȃ2012 11 23 ̆ ֤

ֲ ץ ֲ ȁ ֲ ѿ̆ ∞ ⅝ ̆ ֲ֟

ԓ҆ᾝȂ Ҍ ץ̆ ҹ ̆ᶭ Ҍ ҹ ₮҉ Ȃ2013 7

5 ̆ ֤ Ҭ ֲ ԋ ֲ ҉ ̆ ∞Ȃ

ᾢ Ὲ ץ῏ ᶶ ̆ Ὲ ₮ ԅҌ Ȃ
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ɻ

̆ῃ Ⱶ ̆ ₮ Һᵣ ᾝȁῤ ȁ

Ȃל ᵬ ⱬҊ ⌠ ῏̆֜ Ӡ ῏ ᵬֲ ̆̔

Ȃ Ԋ ̆ ᴪ֜ Ὲ ̆ ⱲῈ ֲ̆ ҉

ҳ ̆Ṣ ֲ ̆ ᵀῈ ̆ᶏ Ҭ

Һᵣ ᾝ Ȃ Ҭ Ⱶ Һᵣֽ ҩֲ ⱵӊḂ ̆

Ṣꜛῒז ᵬֲ ̆ ֲ Ȃױז ԑӊ ԑ ῤ̆

̆ ≠̆ ̆ⱴ▲ԅ Ȃ Ὲ ⱬ ̆ῒ ᴪ ̆

ᴪ ӈ Ҍ Ȃ ᴆ Ӟ ̆ Ҭ Ⱶ

ҹ ҆ ҆ ̆ ֟ ≠ ᷅ Ҥ Ȃ

ҹԅ Ҭ Ⱶ ̆ Ҭ Ⱶ ҍ ̆

Ҋ ̆Ҥ ₯ ̆ ֲҍ ≠ Ȃ

1. ᵬֲ Ȃ Ⱶ ԍ ֲ ̆ⱴ

̆ ץ ᵬֲ Ҥ ̆ ᵬ Ȃ ԍ ѿ ֲ

̆ └ ץ̆ ԍ ԅ Ⱶ ̆ ᴰ ᵬ̆

ⱴ └ ̆ └ ᵬ ℗̆ ⱴ ῾ └

̆ ӊ ̆ Ạ⌠ᶭ Ȃ

2. ẫῃ Ὲ └̆Ҥ ᵬ Ȃ ҩ Ạ⌠Ὲ

̆ᶭ Ȃ ╠ Ὲ ̆ҹֲ ᴧ ̆ ⱴ

₯ ḱ ҹ ȂӞ ᴧ ҍ ̆ ᴧ Ȃ

̆ Ὲ ễ ‰ҍ ̆ Ȃ ễ ‰

Ӟ ῃ ̆ ᴧץ Ȃ ̆ ᴧ ҉

ễ ט ̆ ῤט ̆ ט Ȃ ễ № ᶏ ԍ ᾣ

ӊҊ̆ ᵬȂ

3.ẫῃ └Ȃ ԍ ᵬ ̆ ῃ ᵝ Ȃ

҉ סּ ̆ ̆ ᵬҬ Ҥ ̆ ⱴ ễ

Ғ Ғ Ȃ ҩ ᵬ ӊ └ ̆ԑ Ȃ ̆

̆ ᴧ̆ ᵣ̆ ᴪ ̆ᾟ№ Һᵣ ᵬ ̆ ῏

Ȃ

4. ῏ ̆ Ȃ ᶭ ̆ ֓

̆ᴪ ᵬ Ȃ ԍ ̆ ױ ΐᵣ ᵬ

₮ΐᵣ Ȃ ᾢ̆ ѿ



қ

161

ʃ῎ ⌐ғ ⌐ ῎ ʄ Ӑ

ŀŀῗԓ ָ Ḧ

*

Е ̆̓͂ ԍ ≠ ⌠᷅ ᴆ ῃ ῤ Ȃ

ᴪ ֲ̆ ױ ֲ ⱴ ┴̆ ѿ ᵣ ֲ Ӟ ⌠ԅֲױ

῏ ȂICCPR ᵬҹ ֲ ᴆӊѿ̆Ӟ ῒ ֲ ԅ Ȃ

Ҭ ᵬᵥ ̆ ᵥ ̆ṿ Ȃ

ῗ ЕȇῈ ≠ҍ ≠ Ὲ Ȉ ֲ

2013 ̆ ´ ῒ ԅ   ӊ ԍ ץ ̕
491

2014 ̆ῤ

יּ ѿ Ῥ ̆ יּ ̕
492
2016 ̆ ֲ ‗

∞̕
493

2016
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҅ɻ ָ ŀŀָӐҿָ ⌐

ľֲ Ŀѿ ̆ ҹ ̆ ץ ӈȂ ῒ ӈҹľ ҩֲ ֣ ֣

≠Ŀ
495
Ӟ ֲ ֲӊҹֲ ≠̆ ᵌ Ạᴋᵥ ̆ ҉

Ȃ Ӈᵥҹ ֲ ̙ ӈľ ֲ ̆ ᵬҹ ᴍ ֲ ֣

֣ ≠ȂĿ
496

ҹ ӈ Ҍ ӊ Ȃ

ֲ ᵬҹѿ ≠̆ Ҍֽֽ ԍ ҉ ≠̆ Ӈ Ḃ ѿ ֲ ֲ

̆Ӟ ҹľᵬҹѿ ᴍ ֲĿ ֣ ֣ ≠Ȃ ᾢשּׂ ֲ׆

₮ֲ ҈ҩ ̆№≢ ľ ≠Ŀȁľ ≠Ŀȁľ ≠ĿȂ

ֲ ̆ ԍֲ ȁ ȁ ̆ ԍῒ ᴍ ֣

≠
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human person.

(2)(a)Accused persons shall, save in exceptional circumstances,

be segregated from convicted persons and shall be subject

to separate treatment appropriat
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≠Ȃ
499

Ӈ̆ Ҋ ≠Ҭ̆ ᴪ ᵞ ָӇ̆

ᵥ ΐᵣẠ⌠ᶏῒ ⌠ֲ ȁֲ Ҍ ⁞ Ȃ

2. ԋ ӈ ῒ№

10̂ 2̃̂ ̃ ’ ̆ ֲ ҍ ∞ ֲ ̆ ԇ ԍ ∞

ᴍ №≢ ̂̕ Ә̃ ҍ ֲ№ ̆ ԇץ∞‗Ȃ

Ҭ̆ ױז̆ ҹľprisonerĿȂ ̆ ‗ ҹľremand

prisonerĿ̆ ‗ ҹľconvicted prisoner'ĽľprisonerĿȂ ̆ ҹľinmatesĿȂ

Ҍ ֲ Ҍ ̆ ῒҹ ֲ(defendant)̆ ҹ ᶫ

ῒҹ (client)̆ ῒҹ (inmate)̆ᵖ

ץ↕ ף Ȃ
500

ԋ ѿ №ԅ ֲ̆ ԍ Ҭ ֲ ֲ̆

ῒ ֲ̆ ӊҊ̆Ҍ ң ῏ Ӟ̆

Ҍ ῏ץ ῏ ֲȂῒ ԍľ Ŀ ↕̆ ᴋ

ᵥֲ ῒ ∞ ӊ╠ Ҍ ҹ ȂӞ ̆ Ḃז ֲ̆ Ḃ

ԅז ₳ ̆ᵖ ᵬ₮∞‗ ז ӊ╠ ז̆ ҍ̆ѿ

ֲ ԋ ̆ᴋᵥֲ ז ѿ ̆ ѿ ̆ᵟ ̆ᴋᵥ

ֲӞҌ ז Ạ Ȃ Ӈ̆ ṿ ѿ ָ̆Ӈ

ץ ̆ ΐ ᵥ └ ѿ Ȃ

∞ ֲҍ ֲ№ ῏ ̆ Ҍ ױז ῏ Ҍ Ҍ

ӊҬȂ׆ ȁ ȁ ȁⱴ ѿ֓ ᶛ ̆ѿҩ ץ

῏ ‗ ‗ ̆ Ҍ №≢῏ Ȃᵖֲ ԊⱵ ᴪ Ҍ Ȃ

Pinkney ⱴ
501
Ҭֲ̆ ԊⱵ ᴪ ҹ̆ 10 2 Ҍ

῏ Ȃ

ԋ ῏ԍ Ḡ ̆ ľ Ŀ ľ

ֲĿ̆ Ҍ ̆ ҹ ̆ Ȃ

└ ֲ ⅝Ԋ ‰↕ҬӞ ҍ ֲ№ ῏ ̕ 10

└̆ ҩ ῒ ᴪȁ ῒז ᴆ Ȃ ᴪ ҹ̆

ȇῈ Ȉ 6 5 ̆ᴋᵥᵞԍ 18 ֲ ᵬҹ ̆ ⅝Ԋ

̔ ᶫᵬҹ ȁ ̆ ҹȇ ֤

↕Ȉ ȇ ᵞ ‰ ↕ȈȂ ↕ 13 ľ̔ ╠ ֽᵬҹ

499 Kearneyv.Ireland(1987) ILRM 52; (1987) 30Yearbook292.
500   ȇֲ̔ ̔<Ὲ ≠ ≠ Ὲ > ȈȍMȎ̆ Ҭ ֲ Ὲ ₮ 2003 04

1 ̆ 207 Ȃ
501 Pjnkney v. Canada(27̉1978)
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ѿҩҍ ᴪ ̆ῒ ≠ ⌠ᴴ Ȃ ṤḠ ֲ Ҍ̆ ԍ ֓

▫ץ ⁞ᾥץ ≠ Ҍ ▫ Ҍ ᾥ⁞̆ ԇ ᾥ⁞ץҤ

└̆ ῏ ѿ ԍ ԍ ≠ ▫ ᾥ⁞ ҉ ᶭ Ȃ1978 Ҽ

Ӌ ѿҩṿ Ṣ ᶛ ̆ ѿ ̆Ҽ ֲ ̆ Ӌ

ӊҊ ῒ ԅ Ҍ‰ῒ ֲ Ȃ1979 ҂ ̆ ῏

Ҽ ֲ Ḥ ֜⌠ֲ ᴪֲ̆ ᴪ ҹ ԅ ICCPR Ӝ ԋ ̆

ԅᴋ Ȃ
505

⌠ңҩ ̆ ᾢ̆Ӌ ҉ ֲ ⌠

̙ ̆ Ҭ Ӌ̆ ӊҊ

̕ ԋ Ӌ̆ ҉ ֲ ̆ Ȃ ̆ץ

Ҭ̆ Ḡ ῤ ֲ ᴋ
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֣ ≠̆ ᾢ ҹָ̆Ӈ ≠ Ҍ ▫ ̙ Һ

׆ ӈ҉ ̆ ѿҩֲ ⌠ ֣ ̆ Ḃ

ȁ Ӟז̆ Ӟז̆ ҍ

ֲ֜ ׆̆ ҩ ̆ ≠ ԍ ▫ Ȃᵖ ̆Ӟ

ҹ╠ ⌠ ̆ ᶫ ȁ ̆ ץ ≠

⌠ └ ȁҌᾟ№ Ȃ

̂ ̃Ҍ ▫ Ҍ └ ≠

֓ ≠ᶭῒ Ҍ ▫ ӞҌ └ Ȃ

׆ ICCPR ѿ ץ ₮̔ῒѿ̆ ֲ ̕ῒԋ֣̆ ῒ ֲ

ҤȂ ԋ Ȃ ԇ ֲ ֞ ῒֲ Ҥ Ȃ Ӈᵥҹֲ

̙ ̆ ľ ԇֲ Ŀ̆ ᵖῒ ңҩ ̆ Ḡ

Ҍ ֲ ⁞ Ҍ Ȃֲ ⁞ ῒ ῤ ᷅

Ȃ ᵬ ֓ Ҭ̆ ױ ⌠

̆ ѿҩᾣ ̆ ̆ ҉ ῒֲ ԅ⁞ Ȃ ֲ ῌ

ԓ ҹֲ ⁞ ̆№≢ ľ̔ ̆ ̆ ԍ ӊ

Ҋ̆ ▫ ≠̆ ▫ ȂĿ514 ῤ ᷅ ̆ ֲ

ῒ ₯ Ῥ̕ ֲ Ḥᴀ Ȃѿҩֲ ҹ

̆ ֲ ңҩ ̆ᴋᵥֲ Ҍ ‗ץ ῒֲז ΐ ῤ̆

қ Ҍ ᴋᵥ Ȃ ԅ ̆ ▫ ῒ ≠̆

ῒ ԅ ̆ ӊ ̆ᴋᵥֲ ≠ Ȃ ԅҌ ֲ ⁞ ̆Ῥ

⅝̆ Ӟ Ḡ ֲ Ҥ ѿҩ ȂICCPR ҂ ⅝ ᾟȂ515

ҹָӇ ⅝ ׅ ̆p ⅝ Ҍ ̙ ⅝

⅝ ѿ ̙ ̆ ⅝̆ Ḡ ⅝ Ӟ ⁞ ⅝

̆ ᾢ ѿ Ҍ ⅝ Ҍ ⅝ ̆ ҩ

Ԉ Ȃ ⅝
ֲ ̆

ᵣ ῒ ѿ ᷅ ̆ ῒᶏֲ Ҥ

⌠ԅ᷅ ̆ ץ Ҍ ̆ Ȃ ῒ ѿ ľ יּ

⅝Ŀ̆ ῒⱴ῀ ӊ ̆ ῒ ⌠ └̆ ⅝ ҹ ⅝Ȃ516 ῍

ѿ ѿ ᾢ ԅľֲӊ ҤҌ ᷅ Ŀ517 ֲ , �í �ð

ȂҤҤҤҤȂȂȂCҤȂȂȂȂḜPҤCCȂҤȂȂ/Ҥ /ҤȂȂҤ/Ҥ/̆Ҥсфс15̆̆Ҥ̆ ̆̆̆̓ ссс6м р қҤ5

қ ҤC C

C 666 9
қ

6

Ȃ

қ6֣17L
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Ὲ῍≠ ̆ ץ Ӟ ̆ ᵣ ԅ ѿҩ

ҍ ᴪ ̆ Ӟᴪ ⱴ ῒῬ ̆ ῀ ԅ ᾥ⁞̆

ῒ ̆ ῒ ᴪḤ ̆ ֓ ԍֲ ̆ ֓

Ḡ Ȃṿ ѿ ῤ ̆2009 10 17 ̆ ԋ 4 ⅝

ᵣ ꜚ ῤ̆ ԋ ( )4 ѿ

Ȃ 4 Ҭ 28 ̆ 21 ̕2 ∞ ̆

2 ⅝Ȃ ̆ ₮ꜚῈ ȁ ̆ῤ

̆ 4 Ȃ2010 7 6 ҉ 9 30 № ῤ Ҭ

ֲ ѿ Ὲ ∞̆ѿ ץ ֲӓ ȁ ᶃ ȁ ꜚ ̆ᶭ ∞

҈ ⅝̆▫ ≠ ̆ ̆ ԍ Ҭ

└ ғ Ҍ⌠ ̆ ѿ֓ ֲ Ҍ⌠ ץ ԅѿ ↓

Ԋᴆ̆Ҍֽ ץ ᴪ̆ ᴪ֟ ֿ ᴪ Ȃ

└ Ꞌꜚ ╠ ҩҤ ̆ ȂICCPR ῇ ҈ ѿ

ľ̔ᴋᵥֲҌ Ԋ׆ Ꞌꜚ └ꞋꜚȂĿ521ᵖῒ ҈ ԋȁ҈ ԅ

ѿҩֲ ᶭ ∞‗ ᶫꞋꜚ Ⱶ ↕̆Ҍ ԍ ľ

└ꞋꜚĿȂ Ꞌꜚ ᵬ ѿ №Ȃ Ḡ ֲ

̆Ҍֽֽ ѿ Ꞌꜚ ԍľ └ꞋꜚĿ̆ ғ ҹ ᶫ

ꞋꜚḠ ̆ Ꞌꜚ ῤ └ ҍ ⱬז └ Ȃ522

ֲ Ҭ ѿҩ └ ғ ̆ ֓

Ҍ ̆ ѿ֓ ̆ ץ ֲ ̆ ᶏ

̆ Ӈῒז ѿֲ֓ Ḡ Ҍ Ȃ ֓ ₃Ӎ Ҍ ̆

ῒѿ ӎ ⱬ ῒ̆ԋ ӞҌ Ὲ Ȃp ᵬҹֲ ΐ

Ҍ ᾥ⁞ ≠̆ Ὲ ⱬ └Ҋ̆ ᶏԅ▫ ≠̆ Ӈ

Ӟ ⌠Ḡ ֲ ӈⱵȂ523 ֲ ֣ ҍ ԍѿҩ ᴪ

ᵣֲ Ḡ ̆ ҍ ֲ ӎ ῏ Ȃ ҍ

Ҭ ᴪ ῀ ̆ Ҍ ᴪӊ Ȃ ≠

Ḡ ᴪ ⱬ ᴪ ңҩ ̆ ≠ Ḡ Ҍᾣ

ҩᵣ ≠ Ḡ ֲ ̆ ԇ ᴪ ⱬ ᴪ

521 ICCPR ῇ ҈ ԋ ľ̔ ᵬҹѿ Ҭ̆ ҈ ̂ ̃

Ҍ ҹ ῏ԍ ⅝ ∞‗ ȂĿ̕ ҈ № ľ̔ҹԅ ӊ Ŀ̆

└Ꞌꜚľѿ Ҍ ̂1̃ ѿҩᶭ פ ֲ Ẋ

ֲ ᴋᵥ ᵬ Ⱶ̆ ̂Ә̃ Ȃ ȇ̔Ҭ ֲ Ὲ Ȉ[M]̆Ҭ

₮ Ὲ 2004 5 ѿ ѿ ̆ 30 Ȃ
522 –ѿ ȇ̔ Ꞌꜚ└ ҍ₮ ץ Ꞌꜚ Ḡ └ ҹ Ȉ[J]̆

Ȉ2005 1 ̆ 93-94 Ȃ
523 –̆ѿ ȇ̔ ֲ ֣ —— ԍֲ Һᵣ № Ȉ̆ ȇ Ȉ

2008 7 Ȃ
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Ḡ ̆ ֲ Ḡ ᵌ Ҍ ̆p ῒ ԇ ⱬ ↕ Ҍ Ȃ

↕ ̆ ѿҩ ᴪ ᵣ̆Ҍ ԍᾙ ӞҌ ԍ ֲ̆

∞ ⱬ̆ᵖ ӎ Ԋ ̆ ᴪ ̆ῒ

ⱴ ̆ ҍ ̆ ⌠ Ӟ ῒ֣ ֲ ѿ

̆ ῒ ᴪ̆ ῒ ⱳҍ ҉‗ ԅ ᴪ Ȃ

524 ῖ ( 1: 2ȇ ᴪ Ⱶ Ȉ) ҬӞ Ȃ ⅝ ̆‗ ₮

Ҥ Ȃ Ҥ ̆ Ҥ Ȃ ᵣ ȁ

Ȃ ̆ ѿᵣ Ὲ Ҭ ̆ ץ

╠Ὲ ↕Ȃ ⌠̆ Ҍ ᵣ Ȃ

̆ ᵣ ҩֲᾟ ֲ Ȃ ԍ ̆ ῒ ̆

ȁ ץ̆ Ȃ ᵣ ₮

ױז ̆ ᴪ Ⱶ ױז ῏ Ȃ׆ ῖ

Ҭ ₮̆ ֲ Ḡ Ҍ ԍ ‗ԍῒ ᵣ ̆

Ӟΐ Ṣ ӈȂ

524 ̵ ῖ̷ ᾥ¥ ¥ * ̆ ȇ̔ ῖ └ ( ҉)Ȉ̆ ȇ

Ȉ2012 1 Ȃ
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Ҳ ғ Ӑ

ŀŀῡ ԓҲ ש

*

ЕȇҬ Ȉ Ὢ ӂ Ҭ ҩᴰ ӊѿ̆Ҭ ӊ ₮ Ὢ

ȇҬ Ȉ̆ Ҭ ף Һӈ ̆ Ӟ ҕ ҉ ῍

Ȃ ȁ Ҭ ӊѿȂ ᴰ῀Ҭ ԍ ױ

ȁ ȁ ֟ ԅ Ȃ׆ ԍҕ

ҍ Ҭ ץ ₮̆Ҭ ҍ ֓ ΐ ֓῍ ᴇṿ Ȃ

ң ῒ ῍ ̆ Ṣ

̆ ᵥ ף ᴪ ҉ Ḥᴀ ᴪ Ȃ

ῗ ЕҬ ֲ ӈ ֲ ѿ Ḥᴀ

╦

Ҭ ң Ҭ̆Ὢ Ҭ ᵬҹҬ ҬҬ ̆

ѿ ҹὪ ȂҬ ҉ Ӟ ѿ Ȃ

֒ ȇ ᴶ Ȉ̂ Ethica Eudemiã ԋ ̂1220b37-a12̃

Ҭ ⌠ԅ Ȃ №ҹ҈↓̆№≢ ľҌ Ŀȁľ Ŀȁľ Ŀ̆ ῒҬ ľ Ŀ

Ὢ ľҬ ĿȂ ֒ ľ̆Ҍ Ŀȁľ Ŀ Ҍ ҹ̆

ז №ҹ ̆ ̆

ӟ Ῑ שּׂ ȁ └ Ȃז ҹ ̆ ԍ ץ Ҍ

Ҭ ̆ ץ ҍ Ҭ ҹ Ȃ

ᴰ῀Ҭ ӊ ץ ⌠ ̆ ҹ ԅֲԅ ᴪ

Ҭ ֓῍ ȁ ᴇṿ ȂῒҬ ľ ȁ ȁ ȁ ӈĿ ᴇṿ ԍ

└ ӈ Ȃ ᴇṿ ҍ ҹ

ᶫԅ Ȃ ȁ ↕ҍῒᴇṿ‰↕ӊ ῏ ̆ѿ ץ ֲ

ᴪ Ԉ Ȃ

* ̔ 2016 ᵝ Ȃ
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http://baike./view/19183.htm
http://baike./view/51813.htm


http://baike./view/4410.htm
http://baike./view/709486.htm
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№ ԅ Ҍ ̆ Ὢ ῖ ̆ Ҭ׆

Ҭ ₮ Ȃ ҹ ᾢ ľ̆ ̆

⌠ң ⱬל └̆ѿ ⱬ ѿ̆ ⱬȂ ⱬ֟ ԍ ҉

ѿ ̆ ҹ ѿ̆ Ҍ ⌠ Ȃ ⱬ֟ ̆ ҹ Ԋ

ѿȂĿ
537

ᾢ ץ ѿ ѿ ȂҬ ҍ

↕ӊ ΐ ᵌ ӊ Ҭ̆ ҬӞ ү ӈ҉

̆ қ ̆ ֲ ᴪ Ҭ̆ ҩ ̆ף ѿ

Ҭֲ̆ױ ᴪ῍ ȁ ȁ ֟ ѿ ԍ ӈȁ ץ ᴪ

Ȃ ֲ ᴪ ֲ ῍ ҉Ҭ

Ȃ

Ҭ Ҭ ľ Ŀ ₮ ̆ ԍ ԍ Ҭ

̆ Ҭ Ҭ ү ̆ ᴰ

̆ № ԋ Ȃ ╠ ̆Ạ⌠ ҹׂ ̆ҍ Ḵ

̆Ḇ Ҭ ԑ ̆ ԑḆ ҹ̆ ᴪ ᶫԅ

Ȃ ҍҬ ӊ ԑṢ ֜ Ḇץ ױֲ ῍

ץ Ḥᴀ̆ᴨלԑ ̆ᶏ ⱴῃ ̆ ΐ

ⱬ̆׆ ҹׂ ⱵȂ Ҋ₃ҩץ₮№ ⱴץ Ȃ

̂ѿֲ̃

ȇҬ Ȉ Ώ⌠ľ ӊ ̆ ӊ ̆ḱ ӊ Ȃ Ӟ̆Ҍ

Ӟ̕ ̆ ӞȂĿ ̆ ↔ ȇ ӈȈ ȇ ӥ ᴂ ᴰ Ȉ ľ̔ ӊפ

ȂĿ ľ̔ ץ ԓ ҆ ̆ ץ ̆ ֞ ̆ ӞȂĿפ

ȇ̂Ҭ Ȉ̃ ԇ ҍ Ṝ̆Ӟ ԇԅҍӊ ᶏ Ȃ

҉ ҉̆פ Ӟפ ֲ ῤ ȂȇҬ Ȉ ҹ ֲ ֲ̆

ֲ ֲ̆ ֲ Ȃֲ ֲ ӊ Ԋ̆ ᵣ ԅֲ ̆ᵣ ԅ

ֲ ⌠ԅľ Ŀ ľ̆ Ŀӊֲ ֲ ȂȇҬ ȈҺ ֲ

ľ Ŀ ӊ ̆ Ὢ Ҭ ̆ ӞҹὪ ᶫԅ

Ȃ ̆ ҹȇҬ Ȉ ԍֲ ľֲ ĿȂֲ ѿ ꜚ ȁ

ȁ ̆ ָӇ̙ Ȃ



http://baike./view/3904.htm
http://baike./view/260529.htm
http://baike./view/1094658.htm
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ֲ Ҭ ᵣ ̆ ԍֲ ᵬ₮

ꜚ ‗ Ȃ

ֲ ֲ Ῑ ῏ ԍֲ Ȃ ׂ₃ ҍҬ ֲ

῏ ץ̆ ԍֲ Ҭľ Ŀ ѿ Ḥᴀҍ Ȃ ף

Ҍ ̆ ╠ ᴪ ⱴ ף ̆ ױ ֲ ҳ

̆ Ӟ ┴ ȂᵖҌ ѿҩ ̆ף ѿҩ ̆ ѿ

ֲ̆ ױ ᴪ ȁҌ ᶭ ѿҩ ȁ ↕

ѿ ̔ Ҍҹ Ȃ Ҍᴪ ֲ Ҭ ̆ Ӟ Ҍᴪ Ȃ

̂ԋ̃ ӈ

ӈ ׂȁҬ ᴪ ᴶ ӊѿȂ Ҭ Ὢ ᴰ Ҭ̆ ľ Ŀ̆ ֹȁ

ӈȁ ȁ ̆ ᴂ ᾟҹľԓ Ŀ̆ ֹȁӈȁ ȁ ȁḤӊ ̆ Ὢ

ᴇṿ̆ Ạֲ ‰↕̆ Ӟ ᵬҹ ֲҍֲӊ ῏ ȁ ᴪ
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ҹ ӈ ῒ ̆ ῒᵝ̆ ҩֲ Ạ Ạ Ԋ ̆

Ạҍ ᴍ ᵝ Ԋ Ȃ

ȇ ȈѿӥҬ̆ ҹ̆ᵬҹ ӈ ̆ №ҹ҈ҩ

Ȃױז№≢ ȁ ֟ Ȃ ҩ Ὲ Ҭ̆ ѿҩֲ Ҍ

Ȃᶛ ̆῾ ԍ ֲ̆ᵖ Ҍ ᵥ Ȃ ץ

̆ Ҍ ҩֲ Ҍ ̆ ѿᵝῈ ῒ ̆

№Ȃ ҈ ֲ№≢ ȁ ȁ ֟ Ȃ ז ̆ ѿ ↕

ľ̔ ҩֲ ѿ ז ⱵĿȂ ѿ ↕̆

̆ שּׂ ȁ Ḡ Ꞌאל̆ └ Ꞌꜚ Ạ

֟ ᵬȂῃᵣῈ ѿᶛ ̆ № ҍῒ ῏ᴋⱵȂ ҩֲ ӈȂ

ȁ ȁ ֟ ῒᵝ̆ ῒ ̆ԑҌ ̆Ḃ ԅ ӈ̆ Ӟ ԅ

ӈ Ȃ ҈ ֲӊ Ԉ ȁҌ ԑ ̆ Ҍ ӈ ׆̆ Ӟ

ӈ Ȃ̂ȇ Ȉ 21-36 ̃

ȇҬ Ȉ ľ̔ ῒᵝ ̆Ҍ Ӎῒ Ȃ ̆ Ӎ ̕ ̆ Ӎ

̕ ̆ Ӎ ̕ ̆ Ӎ Ȃ ῀ Ҍ Ȃ ҉ᵝ̆Ҍ Ҋ̕ Ҋ

ᵝ̆Ҍ ҉Ȃ Ҍ ԍֲ↕ Ȃ҉Ҍ ̆ҊҌ ֲȂĿ
542

ᵝ ԍȇ Ȉ

ľ ῒ ĿȂ ף ľ̔ ̆ ѿ Ȃ

№ ᵝҬ̆ ѿ ⱳ Ȃ ῤԊ̆ӂ №ῤԊ̕ №ῤԊ̆ӂ ῤԊȂĿ ᵝ

ԍ ѿ ̆ ָӇ ᵝ ̆ ̆

ⱬẠ №̆ ῒᵝ̆ ῒ ȂẠֲ ᵝ ̆ ᴪ ̆ ᴪ ᴪ ̆

ӄ Ȃ ӈ ᴪ ӊ҉ ѿ Ὲ ̆ ᴪ

≠ ῏ Ȃ ӈ̆ ᴪ ѿҩ ̆ҩֲ Ҭ ӈ̆ ᴪᶏ

ԍ ӊҬȂ

̂҈̃ ↕

ȇҬ Ȉ Һ ԍḱῙֲ ῒ̆ ḱῙ ̆ ױֲ

ḱῙȁ ȁ ȁ ̆ ҹ └ ȁ

ӊῤȂȇҬ Ȉ Ҭᵣ ԅҬ ӊ ↕̆ѿ ȁ ץ ױ

ҹ ‰↕ȂҬ ӊ ֲ ѿ̆ ҕ ₮ ҍ ѿ Ԋ Ὢ̆

ῒ Ȉ

Ҍ̆ ԍ ѿҩ῀ ῀ᵬҹ ꜚ
Ȃҹ

̆

ֲ

̆

ֲ

Ȃ

ֲ ҇

̆

ֲӊ Ŀ

̆

῏ ֲѿ̆ ѿҩ ԑ Ҍԑβ ᵥּׂשȂ

̔

ȇ ֲ̆ף̆ ף̌
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қ ̆ ₮ ѿҩ ף Ԋ ȂҬ ȁҬ

׆ ₮ Ȃ׆ Ҭ ₮ ľץ Ŀ ̆ᶏֲ ץ

ľҍ ҹѿĿ̂ȇҬ Ȉ ԋ ԋ ̃̆ ľץ ӊ Ŀ ȇ̂Ҭ Ȉ ԋ ԋ Ȃ̃

ᾣ ԍֲ ᴪ̆῏ ֲ ֲ ᴪ ȁֲ ᴶ Ȃ

ᴪ ∆ ̆ ҍ ȁ Ӟ ≢ Ȃ ֲ

https://www./s?wd=%E4%BA%BA%E7%9A%84%E5%8F%91%E5%B1%95&tn=44039180_cpr&fenlei=mv6quAkxTZn0IZRqIHckPjm4nH00T1YdPyc4mv7brHw-nWcknHms0ZwV5Hcvrjm3rH6sPfKWUMw85HfYnjn4nH6sgvPsT6KdThsqpZwYTjCEQLGCpyw9Uz4Bmy-bIi4WUvYETgN-TLwGUv3EPjcYPWTYPHDYnHR3PWmznjbz
http://baike./view/11700694.htm
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ҩ ᴪ ↕ ῒ
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ᾟ



ױֲ̔ ᾣ ԍ ᾙ ץ № ̆ ᾙ

Ӟ ҽ ѿ ̆ ᾙ ̆

Ȃ ⱬԍ ᾙ ̆ ҍ ׆̆

ĺĺ ᾙ ҍ ĺĺ ᾙ ֪ № ̆

₮ ֪ └ ȁ Ῑ ȁẫῃ ᴪ ≠ᵣ ȁⱴ ᴰⱬ ΐᵣ

̆ ῏ ⱴ ᾙ ꜛ Ḡ ȁ ҍ ≠ ᵬ ҹ̆

ꜛḠ ᾙ ѿᴍⱬ Ȃ

ῗ ̔ ԋ ᴴ ᾙ ≠

҅ɻ

ľ ѿҩ ᴪ ̆ ҩ ᴪ ̆ ץ ̆ Ⱳ Ŀ̆

ֲ ֒ ᵬҹῒ ̆ ῏ Ҭ ᾙ ᴪ҉

ԅ ꜚȂ ҉ҕ 80 ֲ̆ף Ҭ€ ̆ ғ № ᾙ

Ȃᵖ ̆ ᵀ Ȃ ῤ ̆ ѿ҆

ᾙ ̆ᵖ Ⱶ ҹ ѿ 2 ҆ ̕ѿ֓ ̆

ҹ Ҭ ᾙ ֲ 7҆̆ ѿ ԍ ῤ ᾙ

100-200 ֲ ֲȂ
547

̔2009 Ὲ Ὲ 60 ᾙ Ḥ ֽ̆ 6 ⌠ ̕2011

қ ᶶ ң ᴩ Ҭ̆29 ᾙ ⌠֪ ̕2013

1 10 ̆ῃ ῍ᶶ ᾙ ᴆ 6000 ᵩ ̆2.4 ҆ ᾙ Ȃ≠ ῃ Ὲ

῏ DNA Ḥ ҹ 454 ᾙ ⌠֪ ̕ 2015 5 22 Ṣ̆ꜛῃ

DNA ⌠ ҹ 3475 ᵩ ̆ᵖ 2009 2011 ̆ ᾙ

13284 ֲȂ
548
҉׆ ѿ ↓ ѿ ̆ ᾙ ᵞ̆

ᾙ ᶛ̆ Ҍ⌠ ᾙ Ȃ ᾙ ≠

ץ ̆ ҍ ᴪ Ӟ ҳ Ȃ

 ̔ ẫ 2015 Ғҙ Ȃ
547 ҙ

Ғ
ҒҒ

лл
Ғ

015

≠пт

̔

Ғ

זּ

7 7ᾟ7 7 7 7 74778 74Ȃ7

http://www.mps.gov.cn/
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╠̆ ꜛȁḠ
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̂҈̃ẫῃ ᴪ ≠ᵣ

ֽ 2̆015 Ҭ ᾙל ᵣ Ҭ̆ ᾙֲ 50.2 ҆

ֲ, ֽ 9.2 ҆ ᾙ ᾙ ≠ ̆41.0 ҆ ᾙ ᴪȂ
558

↕ Ҭ ᴪ ≠ᵣ Ҥ ᵝȂ ᾙ ≠ ҩ ̆

ᾙ ≠ ȁ ̂ ‰̃ ̆ᵖ № Ӱ̆ ῃ ѿȁ

ᵣ ȁ ᾙ ≠ Ȃ

Ӟ ̆ Ҭ ̆ ⌠ 2010 11 ȇ Ⱶ ⱲῈ ῏ԍⱴ ᾙḠ

ᵬ Ȉ₮ Ҭ̆ ᾙף ≠ᵣ Ȃ
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῎ Ҳ ҡ⌐ ӐḦ

ŀ
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ץ ᶏ └̆ └ ̆p Ӟᵣ ԅ Ὲ ѿ׆ ѿ ҹ

Һ ҍѿ ᴨ Ȃ

̂ԋ̃

ѿ ѿ ҍѿ ҉ ѿ ץ ҹ ‗ ̆ ᵣ қ ↕̆

ᵖ ң ‗└ Ҭ ֟ Ȃᶛ ̆ Ὲ ῍ 10000 ̆ ₮ԓ

Ԋ̆ қ῍ 10 ֲ̆ῒҬ қ 5100 ̆ῒז қ ₯ 4900 ̆

ѿ ѿ └̆ Ӈ қ ᶏץ Ҭ ԓᵝ Ԋῃ Ȃ ’ ľ

‗Ŀ ↕̆ᵖӞҹ қ᷅ Ҭ қ≠ Ҋԅ Ȃᵖ ̆ Ὲ

қ‗ └̆ Ӈ қ↕ 21500 ̂5100*5̃ ̆ῒז қ↕ᴪ

֣ 24500 ̂4900*5̃ ̆ ׆̆ ҉ ̆Ҭ қ ᶏץ Ҭ ң

Ԋ ̆ қ ↕ Ḡ ҈ᵝ Ԋ ᵝȂ Ҋ ̆

ѿ ≠ԍ қ ≠ ≠ Ὲ ֟ Ԋ׆ ꜚ̆ Ӟ

҉ ≠ԍҬ қ≠ Ḡ Ȃ

ɻ Ӑ ⅎ

ҍ └ └̆ қѿ ѿ Ῥ̆

Ҭ Ṝ ֲȂ ׂ ң̆ └ ӊҊ̆ └ᶭ ᴰ ̆ └ ᶛ ̆

Ὲ қ‗ ӊ Ȃ ԍ └̆ └

↕ ᵣ ԅ ҽ ̆ қ Ҍ ҉ ץ ҹ

Ȃ Ӟҍ ̆ῒ ᵝӞ ץ ᾢץ Ὲ ₮ ̆

₮ Ὲ ↕ Y=a*S(N+1)*(S+1̉S-1),ῒҬ Y̆ ף ᵝ ă ҹ қ ᶛ̆

Sҹ ᴍ N̆ ҹ ᵝ Ȃ
564
Ῥ ҉ ᶛ Ҭ̆ қ ᵝ Ḃ Y=2.936̆

Ҭ қ ⱬ ↕̆ Ḡ ң Ԋ ̆ ⱴ ҽ ̆ ᶏ҈ᵝ

Ԋ ׆̆ Ԋ ᵝҬ ̆ └ қҌ ҹ̆׆ ≠ Ȃ

̆ Ӟ ҉ ̆ қ ⌠ ᶛ̆ ғ ῒז ᴍ

№ ’Ҋ̆ қѿ ҽ ‛ ̆ Ӈ қ қ≠ ᵣ

ᶭ ץ ῃ └ Ԋҍ Ԋ ֲ ̆Ҭ қ≠ Ḡ ҳ Ȃ

ҹ̆ץ ’ ԅ └ӊ ̆ қ≠ ᴍ№ ץץ

ᴍ └ῃ ̆ ≠ ľ≠ Ŀ Ҭ қ≠ ̆ᶏῈ

῀Ҍ ’̆ ץ ӞҌ≠ԍ ҍ ҙ Ȃ ҹץ ҹ̆ ѿ ̆

564 Ὲ ԍ httpbaidu.com.ᵖΐᵣ ֲ Ҍ ̆ ҌẠ Ȃ
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ҹᴰ ̆ ҹᶛ ’Ҋ̆ ץ Ԋҍ Ԋ ᵝҬ ᶛ

ᵝᶫҬ қ Ȃ ѿ ᶛ ҍҬ қ ᴍ ȁῈ ȁ Ԋ Ԋֲ

῏̆ᵖ ᵥ̆ Ḡ Ԋ ԊҬ ѿֲ ף Ҭ қ≠ Ḡ̆ Ὲ Һ

Ȃᵖ ̆ Ҍױ ̆ ᴍ ᶛ Ὲ Ҭ̆ ↕҉ ᴍ

↕̙ ̆ ҹץ Ҭ̆ қ֞ Ὲ ױז̆ Ԋ Ԋ Ҭ

ᵝ̆ Ҍ ֲ Ҍ ѿֲ ’Ҋ̆ ױ қ ≠ Ҭ

қѿ Ԋ ᵝ ’Ҋ ≠ ̆ Ӟ Ԋ ҉ ↕̆ қ

ᶭ ᵝȂ ѿֲ Ԋ Ԋ↕ ץ


	建构和谐法治，需突破机械科学观
	宪法与部门法的三种关系
	一、宪法是部门法的立法依据，这一关系不能否定
	二、宪法是部门法的审查依据，这一关系必须坚守
	三、宪法是部门法的解释依据，这一关系应当高度重视
	四、结 语

	美国联邦量刑指南的历史、现状与量刑改革新动向
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	——推荐安托内萨《莱布尼茨传》
	我国司法模式的历史变迁与当代重构
	——政治视野的考察
	一、革命政治及其司法模式
	（一）建国之后的革命政治
	（二）革命化司法模式：以司法践行革命、以革命消解司法 

	二、治理政治及其司法模式
	（一）改革开放以来的治理政治
	（二）治理化司法模式：通过司法的国家治理

	三、权利政治以及我国司法模式的重构
	（一）权利政治及其中国践行
	（二）权利化司法模式：新型政法传统的重塑

	四、余 论

	关联企业破产中的实质合并规则研究
	一、问题的提出
	（一）立法层面与司法层面的难题：立法缺失与裁量过限
	（二）传统破产规制手段与关联企业破产不相适应

	二、关联企业实质合并破产规则概说
	（一）关联企业的内涵界定
	（二）实体合并、实质合并原则与合并破产之厘清

	三、关联企业实质合并破产的理论与价值基础
	（一）实质合并的理论基础：从“实体法”到“企业法”
	（二）实质合并的价值基础：破产原则与破产制度的价值要求

	四、实质合并规则成为关联企业破产的创新实用型路线
	（一）实质合并规则适用的正当性论证
	（二）比较法视野下探讨实质合并规则的适用原则与标准

	五、关联企业实质合并破产之模式探究
	（一）一元注销模式：先行合并，再审破产
	（二）一元纳入模式：一家破产、其余连带 
	（三）多元集中模式：分别破产、合并审理
	（四）整体推进模式：整体受理、阶段推进

	六、实质合并规则在我国适用的现状、具体问题及对策
	（一）关联企业主体的壮大及其潜藏风险的扩大
	（二）关联企业合并破产处理之相关问题及其对策
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	“依法治僵”——僵尸企业破产重整之探路
	引 言
	一、破产重整背景下僵尸企业的概述
	（一） 僵尸企业经济概念的历史成因
	（二）僵尸企业的生存逻辑与危害
	（三）僵尸企业的识别与认定

	二、处理僵尸企业的方法分析
	（一）并购重组
	（二）破产重整
	（三）二者的比较与分析

	三、具体类型下僵尸企业重整保护的必要性衡量
	（一）行业周期性亏损企业
	（二）政策性亏损企业
	（三）内部管理型问题企业
	（四）技术落后型问题企业

	四、比较法视野下僵尸企业重整保护的探索
	（一）日本“僵尸企业”处置经验
	（二）美国“僵尸企业”重整保护探索

	五、对我国僵尸企业破产重整保护的思考
	（一）我国僵尸企业破产重整存在的困难
	（二）僵尸企业重整保护的若干建议

	结 语

	微探管理人职责的完善
	——以破产重整制度为切入点
	一、问题的提出
	二、管理人管理与营业权之问题与完善
	（一）管理人管理与营业权之问题
	（二）管理人管理与营业权之完善

	三、重整计划制定之问题与完善
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